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(4) The Commanding Of f i
623 EME Bat ta l ion
PrN -  906  623
clo 56 APO

The Officer-i n-Ch a rge,

e r

(s) Re
EME Records
PrN -  900 453
c/o 56 APO

Counse l  fo r  the  app l i can t  ( s ) :  M iss  Man ika  Roy ,
Ld. Advocate l

Counsel  for  the Respondent  (s) :  Mr .  Par tha Ghosh,
Ld. Advocate

O R D E R

PER LT GEN GAUTAM MOORTHY PVSM AVSM VS
MEM BER (ADM I N ISTRATIVE)

1..  This case (O.A. No. -  42/2018\ has been f i led

appl icant  under  Sect ion t4  o f  The Armed ForcesrTr ibu

2007 (The Act) for not grant ing the ante-date senior i ty

with his batch mates on promotion to the nex{ f . r feh"l

( i .e. ,  Nb Sub) after repatr iat ion to lndia from the f lepl loyrr i
, l

depu ta t ion  under  Un ion  Na t ions  M iss ion  ab road .

2.  The appl icant  is  a  J .C.O.  (Nb Sub) ,  present ly  serv in

623 EME Batta l ion.  He was selected for  a pres

ass ignment  i .e .  to  p roceed on  a  Un i ted  Nat ions  Miss ion  ;

in  the rank of  Hav i ldar  w.e. f .  03.03.2014 where he w;
r l

depu ta t ion  w i th  the  Un i ted  Na t ions  M iss ion  (UN M
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3 .  The  d i spu te  in  ques t ion  i s  tha t  du r ing  h i s  tenure  w i t l

UN Miss ion  h i s  name came up  fo r  p romot io f  to  fhe  ra r

Naib Subedar  a long wi th  h is  o ther  batch mates.  Howgve

could not  be promoted due to  h is  deployment  wi th  thp Ur

Miss ion  ab road  on  depu ta t ion .  On  h is  de - induc t ion ,  he

promoted  to  the  rank  o f  Na ib  Subedar  w .e . f .  01 .03 .2015  I

the f i rs t  vacancy was ava i lab le .

H e w

rted

ived

/cn- M

31 .10 .2018 .

4.  Though he was promoted to  the rank of  Nb Sub

01.03 .20L5,  he was not  granted ante-date senior i ty  a long

his  o ther  batch mates who were in  lnd ia  and who

promoted on an ear l ier  date.

5 .  Promot ion order  in  respect  o f  the appl icant  was is

vide EME Records let ter No. 137t lCA't lSKrlPO/NB SUB
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dated 27.09.201'4 t i t led as "PROMOTION TO THE RANK O

SUB PROMOTION ORDER

the let ter  is  set  out  below :

NO. 566/NB SUBl20r4' tflara
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"2. The NCOs os mentioned at Appx 'A' ta this lett,er ore

ordered for promotion to the rank of Naib Subedar wef dale(s) noted

ogoinst their name(s). Details of the NCOs who are supersede,d,fotl

promotion to the ronk of Naib Subedar with valid reosons osj notel

against each, is ott qs per Appx'B' to this letter."

l t l
. 1

6. Appendix 'A' to this letter consists of 3 narqei

date  o f  p romot ion  da te  no ted  aga ins t  each as  01 .10 . [

Append ix  'B '  o f  the  le t te r  cons is ts  o f  1 -3  names.  The app l iq
r i

b e i n g  S e r i a l  N o . 9 .  A g a i n s t  h i s  n a m e ,  u n d e r  t h e  c o l

heading "Reason for superseded for promgtian'! i
l l

mentioned as "Deployed in LJN Msn" and under the col

heading the "Remarks" i t  is mentioned "lntimat'g l i t l<qly r

de-induction from IJN Msn for our further action". ]
t t

7.  However ,  the date o f  sen ior i ty  o f  the appl icpnt  qr

i i
EME Record, Dai ly Order Part- l l  No. 0U451,/2AI5 d

19.03. 2015 is 01.03. 20L5.

8.  The appl icant 's  content ion is  that  whi le  he was prom

to  the  rank  o f  Nb  Sub  w .e . f .01 .03 .20L5 ,  h i s  sen io r i t y  shou

i
with effect f rom the date that was given to his lbalch r i r

i !
who were approved as per  Appendix 'A '  i .e .  01.10120f l -4 .  

f
r t l

9.  Th is  content ion of  the appl icant  has beer l  o$pose

l
the Respondents  on the grounds of  the In tggra - te{

Ministry of Defence (Army) let ter No. B/33 51,3lProm/AGr

(C)  d t .  23.11.2010.  The same is  reproduced be low:-  i
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10.

B/3 3 5 L 3/P rom/AG/ PS-2 (c ) 23 Nov 20

ADJ UTANT G E N E RAL'S B RAN CH
PS-2

GRANT OF NOTIONAL SENIORITY ON PROMOTION OF NCO

Reference your Note No. 8/101"99/MP-3(PBOR) dt. 11- Oct 201-0
As per adverse career certificate/undertaking submitted by the i
moving on posting to msn obrood, he undertook "to forego his further
from the date of submission application till he comple,tes histtentJr
abroad ond posted back and hisfurther promotion will bQ subjec,t to:a
vacancy ond meeting eligibility criteria f or such promotioni' Theief

(Ravin
Col
oir/AG

MP-3(PBOR)

May 2015 (Annexure -  R 4),  which is also

"B/33513/AG/PS-2 (c)

AD] UTANT G EN ERAL'S B RANCH
PS-2

NOTIONAL SENIORITY FOR HAVs APPROVED FOR PROMOTION
WHILE ON UN MSN AND PROMOTED ON REPATRIATION

i
1, Ref this Office Note No. B/3is1-j/Prom/AG/PS-2 (c) dt. 23 Nov 2010;

to all.
2. The contents of the letter under reference has come up for reconsi
at this HQ. lt will be seen that Hovs proceeding on UN Msn wh

33. Accordtngly, tt ts nereDy claflJtea tnat tn case oJ ail navs fom
promotion to the rk of JCO during the period of IJN Msn / from the date

Accordingly, it is hereby clarified that

odverse coreer cert till repotriation. This promotion on repatriqtionish'gll
if they continue to meet discp and med criteria fo4 the s'gid Orqm
occurrence of the first available vocancy in which case they willl bb t
seniority with the batch along with whom they were considere'y' an/ fo
promotion. This their seniority would be protected. Pay and allces of
shall be payoble from the date of physical promotion.

4. A format of adverse career certificate to be obtained
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5. This poticy shol! come into effect from the date of isque i1f pnis bne),n
superseding this office Note under ref. No past cases sha-ll 

,be 
re-qpenyd. 1 Is d / - = x x x x x t x x x x l \ x

( Sanjay Sinqh )
Brig

EME pers 
DDG Ps (B) 

] f
All Line Dtes - The contents of this letter moy be'dissemiilto*g t, ,{[,

,o-, ,, o, r, ,f,lf'"'n'rd 
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i . i - .  As per the above ment ioned tet teq I '  L , l  or f

l l
27.05.20L5), while superseding the letter of 23.L1,.20+a 

"'].r 
,ni

t l
grounds that "Havs proceeding on IJN Msn who cotne u,lfot

promotion to the rank of Nb sub while on uN Msn tqnure are,

the only pers who are adversely affected" it has further been

i i i l
stated that "promotion on repatriation shall be Oiily1 ,f 

llrl
continue to meet the disciptine and med criiteriotforirir]f",J

, l l l
promotion on occurrence of the first available ,oro'nr4lin Wlictl

l
case they will be given the seniority with the batoh ,?it",i

l

along with whom they are considered and founQ fit for

promotion. Thus their seniority would, Ue i piiote:ilea:t
l

Author i t ies fur ther  added a r ider  in  Para 5 of  the let tpr  sqi , inq
I

that "No post cases shalt be re-opened' (u^phoririoAfdalf 
]

l i l
12. Hence, it is manifestly clear that the 

l.rt"]. lt.r ii l r i lthemselves have realized that the letter dated 23.1,1.?010iiruai
] l

bad in  law as i t  c reated an unnecessary  d iscr iminpt iop by
:
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J let ter date$ 23,+I.1C

7 .05.201.5 (Supra). []<

lhe respondents  add

denying those who were se le

senior i ty  upon the i r  re turn to

off icers, JCOs and NCOs who a

abroad are h igh prof i le  ind iv idu

and therefore,  the d iscr iminat in

superseded v ide le t ter  dated 2

whi le  superseding the le t ter ,

n o

ate

c lause in  Para 5 which s ta ted that  "no past  cases shal l  br

i
opened"  and hence denied senior i ty  to  the appl ipant  on

ground .

13.  Ld.  Counsel  for  the Respondents  has ve l iemi

t l
argued that  the appl icant  gave a temporary  upwi l l inq

cer t i f ica te  whi le  proceeding on deputat ion and hence ca l

now c la im to  be granted ante date senior i ty .  The cgr t i f i

g iven by the appl icant  is  set  out  as under .

,o\
no:l
', ,I''^l

l

I/NG/VESS CERTIFICATE FOR PROMOTION TO THE RANK

1-. I No. 1"46L4967F Hav/SKT Ameet Kumar is serving with INDCON L
(UNDOF), GOLAN HETGHTS (Ex 315 Fd Regt C/o 56 APQ) do he'rebyldecl,
I om TEMP UNWILLING to the rank of Nb Sub For the period of Qe

Station c/o 56 APO (5tgndture oI tne tndtJ

COUNTERSIGNED

Station c/o 56 APO
Ddte 25 Nov 201"4

UN-Msn according to poro 9(q) of EME Records lette,r rVp. 13:,
1/SKT/PO/NBSUB/566 dt 27 Sep 2014.

2. I olso render o willingness certificate 
. I
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1.4. The respondents then produced a let tdr af  D
l i

Genera l  o f  EME (Pers)  No.  B/12s00/PlMP(A) /EME iper :

dated 04.08.2017 stat ing that the statement o{ Fa

not ional  sen ior i ty  a long wi th  batch in  respect  o f  per

who were repatr iated from UN Mission betweQn q4.0

and 27.05.2Ot5 has not been granted by AG/PS-2 |

po l icy  issued v ide the i r  le t ter  No.  B/33513/AG/?S-P(F)

i i
27.05.2017 that  no past  cases wi l l  be re-openedi  as l t l i re

I

has been un i formly  appl ied in  past  wi thout  any i  pr , {e ju ,
l

any  ind iv idua l .  i  i

15.  The Ld.  Counsel  for  the respondents  has a lso prc

one Judgment  o f  the Hon 'b le  Apex Cour t  C iv i l  Appeal  Nc

of 2008 - ar is ing out of Special  Leave Pet i t ion (Civi l i  nfc

l l

of 2007 2008 (6) Supreme l-58, General  Managgr,  f , tat
i

of  lnd ia  & Ors.  vs .  Anju  Ja in  (Respondents) ;  
] the 1re

l
paragraph to  th is  case is  set  out  as under  :  -

'37. Even on second ground, the submission of the Bonk is wel,l-four
noted eorlier, the leorned Single Judge issued direction to the Bank to at
writ petitioner-widow of the deceased employee within one month. As f.
law, o writ of mandamus can be issued directing the authority lo cd,nside
of the petitioner for on appointment or promotion as the cQse ryoy l
direction con be given to appoint or promote o person.

The certif icate dt. 27.1,1,.2014 r;endereQ b
t l ,

cant very clearly states that he was "TEMP QtVlytlt

i I
i
i
l

16.

a p p l i



the rsnk of Nb Sub for the pe

Mission." Any prudent person

cert i f icate as was signed by him w

was posted wi th  UN Miss ion and w

be ef fect ive on his repatr iat ion to

17.  From the submiss ions mad

abundan t l y  c l ea r  t ha t  t he  po l i c

senior i ty  for  promot ion to pers

/V
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f o r  g r a n t i n g . T . "

nnel  proleed' l r  
i " t

ed and was 'oi""jo j ' '
today to at t  
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rn in that it doejs 'f| ,

)m UN Miss ion betv

N

Miss ion  a f te r  the i r

pas t .  l t  con t in  ues

However,  there has

repatr iat ion exis

to  app ly  even

been an  except i

I  i t n
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I
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h e
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e nto those who were repatr iated f

04.08.2014 a nd 27 .05.20L5.

This  patent  d iscr iminat ion ha

c lause in  the le t ter  dated 27.05.2
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l

taken p lace on ly  beca

l l
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of l-5 statinA "Notpapt c
i ,  I

understood that  a  0eshsll be re-opened." While it is wel

who is  on deputat ion may not  be

dur ing the per iod of  h is  deputat ion,

he can be denied h is  ante date sen

deputat ion,  thereby ser ious ly

promot ions and forc ing h im in to

ble to get hi ,  lprJro

i t  beggars bel ief  as to ]W

h i s

)ry

ed

or i ty  on complet iqn o

eopard iz ing 11 i t  fu

ar ly ret i rement.  Tfre

0  (Supra )  was  suspen' l '

l 1 l

fact that the letter dated 23.II.20
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because i t  was bad in  law is  s ign i f icant  and impacts  upop $t^r is
.

case. Besides, i t  is ul t ra vires to Ar! ic l  e L4 of the Cons[ i tu! ion

as i t  d i rect ly hi ts his Right to Equal i ly s ince al l  othet HbV,lrrc

repatr iated from UN Mission pf ior to 04.08.201]4 I  f lost

27.a5.2015 have been/are beins sranted ant"-lrt" l"r["f . j

t l
Lg.  Hence,  th is  Bench d i rects  the concerned author i l ie$ to

cons ider  the case of  the appl icant  
for  

grant ing h im a l te  date

senior i ty  wi th  that  o f  h is  batch mates by ignor ing r ide l  c layse

l
"No past cases shatt be reopene!" as mentioned in tl |reir

l . iletter dt.  27.05.2015 being bad in law within a peqioJ of 
f lne

month from the date of receipt of t fr is orOer. This iBe11.1'.r  iL ot
l

i i i i
the opin ion that  th is  r ider  ought  nof  to have been put  tnerp in

.

the f i rst  instance i tsel f .

20.  The Ld.  Counsel  for  the appl icant  has p leaded fo i  an

in ter im order  to  cancel  the EMF 
{ecords 

le t ter  No.  150S/T-

2/95 lCA-2 (MP) d t .  2L.09.20L7 ufherebV the appl icant ,has
' l f

been d i rected to  repor t  to  Depot  Bat ta l ion,  EME Centr -e  on

l  . t t03.10.2018 to  a t tend h is  d ischarge $r i l l .
r l l

2L.  As we are of  the opin ion that  the author i t ies l rave1 on

hyper technical  grounds been dis i fsenuous,  by re ly i lng d,n a

c lause wh ich  is  bad in  law,  den ied  the  app l ican t  an te-da te

rsenior i ty ,  w€ are inc l ined to  s tay the move of  the appl icant  to



v,

the Depot  Bat ta l ion EME Centre  for  a

Dr i l l  and  h is  consequent  d ischarge on

end ing  t h i s1
8 .1.L1,.24L

p p
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22 . Accordingly

Bat ta l ion EME Centre

of th app l ican t  to  t ihe

a s  a l

the move

is stayed
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rh
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lndian Army as on OL.1'L.20I8.

23.  L ist  the matter  on 09.10.2018 fo

24. A plain copy of this order,  d

Tribunal Off icer,  to be furnished

observance of  a l l  usual  formal i t ies .

(LT GEN GAUTAM MOORTHY)
M EM BER (ADM I N ISTRATIVE)
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