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cour t  as  a  wr i t  Pe t i t i on  be ing  oJC No.2BB2 l20o1  in  wh ich  the

app l i can t ,  who  a t  the  re levan t  po in t  o f  t ime ,  was  se rv ing  in  the

lnd ian  Army as  a  Nb .  subedar ,  had  cha l lenged  h is  non-p romot ion

to  the  rank  o f  subedar  a l l eged ly  on  the  bas is  o f  adverse  ACR o f

1999.  Af ter  coming in to force of  the AFT Act ,  2007,  the said wr i t

Pe t i t i on  was  t rans fe r red  to  th i s  T r ibuna l  i n  te rms  o f  the  sec t ion

34  o f  the  sa id  Ac t  and  accord ing ly  i t  has  been  renumbered  as  TA

20/2012.

2 . M r .  B i s i k e s a n  P r a d h a n ,  L e a r n e d  A d v o c a t e  a p p e a r s  o n

b e h a l f  o f  t h e  a p p l i c a n t  a n d  M r .  A n u p  K r .  B i s w a s ,  L e a r n e d

A d v o c a t e  a p p e a r s  o n  b e h a l f  o f  t h e  r e s p o n d e n t s .  T h e  a p p l i c a t i o n

i s  t a k e n  u p  f o r  h e a r i n g .

3  T h e  a d m i t t e d  f a c t s  o f  t h e  c a s e  a r e  t h a t  t h e  a p p l i c a n t  w a s

e n r o l l e d  i n  B e n g a l  E n g i n e e r i n g  G r o u p ,  R o o r k e e  o n  9 - 9 - I 9 7 4  a s

S a p p e l r  " R a d i o  O p e r a t o r " .  D u r i n g  t h e  c o u r s e  o f  s e r v i c e ,  h e

o b t a i n e d  D i p l o m a  i n  C i v i l  E n g i n e e r i n g ,  w h i c h  w a s  a  t w o  y e a r

c o u r s e  f r o m  t h e  C o l l e g e  o f  M i l i t a r y  E n g i n e e r i n g .  A f t e r  p a s s i n g

I rvorrs or rHr REGiaiRt I onorns or rHe rnisuNar
t-- I erder sr ruo. : ll j pated : 2107 20!4
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1 r the said examinat ion-r ru * r t  posted to GE(-  ghi r inda * i t l . ,

ef fec t  f rom 20-B-1986 as  Na ik .  The app l ican t  was  subsequent ly

p r o m o t e d  t o  t h e  r a n k  o f  H a v i l d a r  o n  5 - 9 - 1 9 8 9  w i t h  s e n i o r i t y  w e f

. 2 6  A u g  1 9 8 9  a n d  t h e n  h e  w a s  f u r t h e r  p r o m o t e d  t o  t h e  r a n k  o f

N a i b  s u b  o n  2 - 4 - 1 , 9 9 6  w i t h  s e n i o r i t y  f r o m  1 - 1 0 - 1 9 9 5  a t  h i s  o w n

t u r n  a l o n g  w i t h  h i s  b a t c h  m a t e s .

4 . T h e  n e x t  p r o m o t i o n  i n  t h e  c h a n n e l  w a s  t o  t h e  r a n k  o f

s iubedar  fo r  wh ich  he  was screened by  the  Dpc he ld  on  2 i . -4 -99 .

l \ c c o r d i n g  t o  t h e  A r m y  H e a d q u a r t e r  l e t t e r  d a t e d  1 0 - 1 0 - 1 9 g 7 ,  f o r

p r r o m o t i o n  t o  t h e  r a n k  o f  s u b e d a r ,  n o n e  o f  t h e  p r e c e d i n g  t h r e e

y e a r : ; '  A C R s ,  w h i c h  a r e  c o n s i d e r e d ,  s h o u l d  b e  l e s s  t h a n  " H i g h

A v e r a g e " .  l f  t h r e e  y e a r s  A C R s  a r e  n o t  a v a i l a b l e  i n  t h e  F e e d e r

r a n k ,  t h e n  A C R  i n  t h e  n e x t  b e l o w  r a n k  c a n  b e  c o n s i d e r e d .  I n  t h e

D)PC he ld  in  Apr i l  i .999 ,  p reced ing  th ree  years  ACRs,  i .e .  1996,

1997 and 1-998 were  cons idered,  ou t  o f  wh ich  1996 ACR was in

t l r e  r i a n k  o f  H a v i l d a r  a n d  t h e  o t h e r  t w o  A C R s  w e r e  i n  t h e  r a n k  o f

N b .  S u b  H o w e v e r ,  t h e  a p p l i c a n t ' s  c a s e  c o u l d  n o t  b e

recommended as  h is  ACR fo r  1996 was "Average"  wh ich  was less

t h a n  " H i g h  A v e r a g e " .  H i s  c a s e  w a s  a g a i n  c o n s i d e r e d  b y  t h e  n e x t

DPC rneet ing  he ld  on  26-5-2000.  Th is  t ime a lso  h is  case cou ld  no t

b e  r e c o m m e n d e d  d u e  t o  l a c k  o f  r e q u i r e d  A C R  c r i t e r i a .  o n  t h i s

o r : c a s i o n ,  A C R s  f o r  t h r e e  p r e c e d i n g  y e a r s ,  i . e .  o f  1 9 9 7 ,  1 g 9 g  &

11199 were  cons idered bu t  in  v iew o f  "Average"  repor t  in  j -999

A c R ,  h e  c o u l d  n o t  b e  r e c o m m e n d e d .  H e  w a s  c o n s i d e r e d  f o r  t h e

t l ^ r i r d  t i m e  i n  t h e  D P C  h e l d  o n 2 6  s e p  2 0 0 1 .  o n  t h i s  o c c a s i o n  a l s o ,

h e  c o u l d  n o t  b e  r e c o m m e n d e d  b e c a u s e  i n  t h e  p r e c e d i n g  t h r e e

y € r a r s  A C R  i . e .  f o r  1 9 9 9 , 2 0 0 0  a n d  2 0 0 1 ,  s o  f a r  a s  1 9 9 9  A C R  w a s

c o n c e r n e d ,  i t  w a s  ' a v e r a g e ' ,  
a n d  h e n c e  b e l o w  t h e  y a r d s t i c k  o f

" l - l igh  Average" .  There fore ,  as  per  ex tan t  po l i cy ,  he  cou ld  no t  be

recor tmended.  The app l ican t  therea f te r  re t i red  f rom serv ice  in

i  t he  rank  o f  Nb  sub  and  he  cou ld  no t  be  p romoted  in  the  rank  o f



Subedar .  A f te r  re t i rement  he g o t  a l l  h i s  r e t i r e m e n t  b e n e f i t s  a s

en t i t l ed .

5 . T h e  g r i e v a n c e  o f  t h e  a p p l i c a n t  i s  t h a t  o n l v  b e c a u s e  o f

:1999 ACR in  wh ich  he  was graded as  "Average"  by  the  concerned

1 . O . ,  w h o ,  a c c o r d i n g  t o  t h e  a p p l i c a n t ,  b o r e  g r u d g e  a g a i n s t  h i m ,

h e  w a s  d e p r i v e d  o f  h i s  d u e  p r o m o t i o n .  H e  m a d e  a  s t a t u t o r y

c o m p l a i n t  o n  1 3 - 9 - 2 0 0 0  ( w r o n g l y  m e n t i o n e d  b y  t h e  p e t i t i o n e r  a s

1 5 - 9 - 2 0 0 0 )  ( A n n e x u r e - l )  a g a i n s t  h i s  n o n - p r o m o t i o n  a n d  s e e k i n g

q u a s h i n g  o f  t h e  1 9 9 9  A C R .  A c c o r d i n g  t o  t h e  a p p l i c a n t ,  n o  a c t i o n

i v a s  t a k e n  o n  t h e  s a m e  a n d  h e  r e t i r e d  w i t h o u t  g e t t i n g  h i s  d u e

p r o m o t i o n  w h i l e  h i s  j u n i o r s  g o t  s u c h  p r o m o t i o n .  T h e  a p p l i c a n t

h a s  a l l e g e d  t h a t  t h e  s a i d  A C R  o f  1 9 9 9  w a s  a r b i t r a r i l y  w r i t t e n  b y

t h e  c o n c e r n e d  l o  s i n c e  h e  t h r e a t e n e d  t o  r u i n  h i s  c a r e e r  d u e  t o

F l e r s o n a l  e n m i t y .  H i s  f u r t h e r  c o n t e n t i o n  i s  t h a t ' a v e r a g e ' r e p o r t

w h i c h  i m p a c t e d  h i s  p r o m o t i o n  o u g h t  t o  h a v e  b e e n

c o m r n u n i c a t e d  t o  t h e  a p p l i c a n t  g i v i n g  h i m  a n  o p p o r t u n i t y  t o

m a k e  r e p r e s e n t a t i o n .  s u c h  o p p o r t u n i t y  w a s  n o t  g i v e n  t o  h i m  a t

a l l .  H e  h a s  p r a y e d  f o r  q u a s h i n g  o f  t h e  ' a v e r a g e '  r e m a r k  r e c o r d e d

i n  1 9 9 9  A C R  a n d  f o r  g r a n t i n g  h i m  p r o m o t i o n  t o  t h e  r a n k  o f

s u b e d a r  w i t h  e f f e c t  f r o m  t h e  d a t e  h i s  j u n i o r  g o t  s u c h  p r o m o t i o n

w i t h  a l l  c o n s e q u e n t i a l  b e n e f i t s .

6 . D u r i n g  t h e  c o u r s e  o f  h e a r i n g  M r .  P r a d h a n  h a s  v e r y  f a i r l y

s u b m i t t e d  t h a t  a t  t h i s  s t a g e  t h e r e  i s  n o  s c o p e  f o r  t h e  a p p l i c a n t  t o

e n j o y  t h e  p r o m o t i o n  p h y s i c a l l y  a n d  h i s  o n l y  p r a y e r  i s  f o r  g r a n t i n g

not iona l  pay  benef i t  on  pro  fo rma promot ion  w i th  re fe rence to

h i s  j u n i o r  a n d  c o n s e q u e n t i a l  e n h a n c e d  p e n s i o n a r y  b e n e f i t  b y

v i r t u e  o f  s u c h  n o t i o n a l  p r o m o t i o n  t o  t h e  h i g h e r  r a n k  o f  S u b e d a r

7 .  T h e  r e s p o n d e n t s  h a v e  c o n t e s t e d  t h e  a p p l i c a t i o n .  T h e y

h a v e ,  a s  s u c h ,  n o t  d e n i e d  t h e  f a c t s  s t a t e d  a b o v e .  S o  f a r  a s

s l a t u t o r y  c o m p l a i n t  i s  c o n c e r n e d  i t  i s  s u b m i t t e d  t h a t  t h e
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|  :s tatutory compla int  f i led by the appl icant  on r j -g-2000 *r i  i

i  forwarded to the centra l  command on 3-1-2001,  but  the same

w a s  r e t u r n e d ' u n - a c t i o n e d ' o n  t h e  g r o u n d  o f  d e l a v .  l t  i s  f u r t h e r

: ;ubrn i t ted that  the JCo appl icant  came to know about  'average,

remarks  in  h i s  ACR fo r  the  year  1999  in  March  2000  when  he  was

d e n i e d  p r o m o t i o n  d u e  t o  n o n  m e e t i n g  o f  A C R  c r i t e r i a ,  b u t  h e

s ;ubmi t ted  the  s ta tu to ry  compla in t  on  13-9-2000 wh ich  was no t

t e n a b l e  i n  a c c o r d a n c e  w i t h  p a r a  1 2  o f  A O  I l g g .  l t  i s  f u r t h e r

s ; ta ted  tha t  the  case o f  the  app l ican t  was  cons idered fo r

p r o m o t i o n  o n  t h r e e  o c c a s i o n s ,  b u t  a s  h e  d i d  n o t  m e e t  t h e  A C R

c r i t e r i a  a s  p e r  p o l i c y ,  h e  c o u l d  n o t  b e  r e c o m m e n d e d  f o r

p r o m o t i o n .

8 . M r .  P r a d h a n ,  l d .  A d v o c a t e  f o r  t h e  a p p l i c a n t  h a s  m a i n l v

r a i s e d  a n  a l l e g a t i o n  t h a t  t h e  A C R  w a s  w r i t t e n  b y  t h e  c o n c e r n e d

l , O .  w h o  w a s  i n i m i c a l  t o  t h e  a p p l i c a n t .  H o w e v e r ,  n o  s u c h

a v e r r n e n t  h a s  b e e n  m a d e  i n  t h e  a p p l i c a t i o n .  M r .  p r a d h a n  h a s

c l a r i f i e d  t h a t  i n  s t a t u t o r y  c o m p l a i n t ,  t h e  a p p l i c a n t  h a s  t a k e n  t h i s

p o i n t  a n d  e v e n  m e n t i o n e d  t h e  n a m e  o f  t h e  c o n c e r n e d  r . o .  i . e .  L t

c : o l  V i r e s h  D h r i  w h o  w a s  p o s t e d  a s  h i s  s u p e r i o r  a t  t h e  r e l e v a n t

p o i n t  o f  t i m e .  T h e  s a i d  l o  a l l e g e d l y  w a n t e d  t o  u t i l i s e  t h e

a p p l i c a n t  f o r  h i s  p e r s o n a l  j o b  a n d  e n t r u s t e d  w i t h  o t h e r  p e r s o n a l

a s s i g n m e n t s  w h i c h  h a d  n o  c o n n e c t i o n  w i t h  h i s  o f f i c i a l  p o s i t i o n .

H o w e v e r ,  o i l  s o m e  o c c a s i o n  w h e n  t h e  a p p l i c a n t  c o u l d  n o t

c r c m p l y  w i t h  s u c h  p e r s o n a l  a s s i g n m e n t s  d u e  t o  o t h e r  c o n s t r a i n t s ,

h e  ( t h e  l o )  t h r e a t e n e d  t o  r u i n  h i s  c a r e e r .  T h e  s e c o n d  c o n t e n t i o n

r a i s e d  b y  M r .  P r a d h a n  i s  t h a t ' a v e r a g e ' g r a d i n g  h a s  a f f e c t e d  h i s

p r o m o t i o n  a s  t h e  a p p l i c a n t  w a s  n o t  c o n s i d e r e d  b y  t h e  D p C  a n d

t h e r e f o r e ,  i t  i s  t o  b e  t r e a t e d  a s ' a d v e r s e ' a n d  h e n c e  o u g h t  t o

h a v e  b e e n  c o m m u n i c a t e d  o f f i c i a l l y .  H i s  a r g u m e n t  i s  t h a t  e v e n

t h o u g h ' a v e r a g e ' m a y  n o t  b e  a d v e r s e  a s  s u c h  b u t  s i n c e  t h e r e  w a s

1I  
, r  j :1  r t  f rom 'h igh average '  or  'above average '  to
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nespondents  ought  to  have communica ted  the  'average '  
ACR o f

1 9 9 9  b y  g i v i n g  a n  o p p o r t u n i t y  t o  t h e  a p p l i c a n t  t o  m a k e

a p p r o p r i a t e  r e p r e s e n t a t i o n  f o r  i t s  r e v i e w  a n d  e x p u n c t i o n .  M r .

P r a d h a n  h a s  r e l i e d  o n  s o m e  d e c i s i o n s  a s  a n n e x e d  i n  h i s  w r i t t e n

notes  o f  a rguments  wh ich  are  as  fo l lows :

a) 2012(1) AFU 247 (Nb Sub Syed Athar Javed vs.  Union
o f  I n d i a  &  O r s  d e c i d e d  b y  A F T ,  p r i n c i p a l  B e n c h  o n
7. I21 .20L1.  in  TA 7 IB o f  2009)

b)  2011(1)AFJLf  249 (San jay  Kau l  vs .  Un ion  o f  Ind ia  &
Ors  o f  Hon 'b le  De lh i  H igh  Cour t  dec ided on16 Aug2002
in  CWP 5835 o f  2001)

c) TA No.6L of  201.2 (Jaswant Singh vs COAS, AHe New
D e l h i  a n d  O t h e r s  d e c i d e d  b y  A F T ,  C h a n d i s a r h  B e n c h  o n
3 . 5 . 2 0 1 3 -  u n r e p o r t e d )

9 .  M r .  A n u p  K u m a r  B i s w a s ,  l e a r n e d  a d v o c a t e  f o r  t h e

r e s p o n d e n t s  h a s  s u b m i t t e d  t h a t  i t  i s  n o t  a  c a s e  t h a t  t h e  a p p l i c a n t

h r a s  n o t  a t  a l l  b e e n  c o n s i d e r e d .  H e  c o n t e n c l s  t h a t  c o n s i d e r a t i o n

f r f , f  p romot ion  is  a  r igh t  bu t  no t  the  ac tua l  p romot ion .  The

a p p l i c a n t  w a s  c o n s i d e r e d  o n  t h r e e  o c c a s i o n s ,  b u t  d u e  t o  l a c k  o f

A C R  c r i t e r i a  d u r i n g  t h e  p r e c e d i n g  t h r e e  y e a r s  a s  r e q u i r e d  u n d e r

the  re levant  po l i cy ,  he  cou ld  no t  be  recommended by  the  DpC.

l - ' { e  h a s  s u b m i t t e d  t h a t ' a v e r a g e ' g r a d i n g  i s  n o t  a n  a d v e r s e  e n t r y

a n d  t h e r e f o r e  t h e r e  w a s  n o  n e e d  t o  c o m m u n i c a t e  t h e  s a m e  t o

t h e  a p p l i c a n t  a s  d e m a n d e d .

1 0 .  M r .  B i s w a s  h a s  a l s o  s u b m i t t e d  b e f o r e  u s  t h e  r e l e v a n t

d e p a r t m e n t a l  f i l e s  i n c l u d i n g  t h e  D P C  p r o c e e d i n g s  w h i c h  w e  h a v e

c ;are fu l l y  perused.

1 ,1 , .  Hav ing  cons idered the  conten t ions  advanced by  the  ld .

A d v o c a t e s  f o r  b o t h  s i d e s  a n d  h a v i n g  c a r e f u l l y  g o i n g  t h r o u g h  t h e

d o c u m e n t s  p l a c e d  o n  r e c o r d  i n c l u d i n g  t h e  o r i g i n a l  r e c o r d s / D p C

p r o c e e d i n g s ,  w e  f i n d  t h a t  t h e  a p p l i c a n t ' s  c a s e  w a s  d u l y
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c o n s i d e r e d  b y  t h e  D p C  o n  . o n i . . r t i v e  t h r u u  o i C . i i o n s  a l o n g

wi th  o thers ,  bu t  s ince  he  lacked ACR cr i te r ia  fo r  p reced ing  th ree

y e a r s  i n  t e r m s  o f  p o l i c y ,  w h i c h  i s  n o t  d i s p u t e d  b y  M r .  p r a d h a n

h i m s e l f ,  t h e  a p p l i c a n t  c o u l d  n o t  b e  d e c l a r e d  f i t  f o r  p r o m o t i o n .

w e  a l s o  a g r e e  w i t h  t h e  v i e w  o f  t h e  l d .  A d v .  F o r t h e  r e s p o n d e n t s

t h a t  c o n s i d e r a t i o n  f o r  p r o m o t i o n  i s  a  r i g h t  o f  a n  e m p l o y e e  b u t

n o t  t h e  p r o m o t i o n .  p r o m o t i o n  i s  r e c o m m e n d e d  b a s e d  o n

c o m p a r a t i v e  m e r i t s  o f  t h e  c a n d i d a t e s  i n  t h e  z o n e  o f

c o n s i d e r a t i o n  a n d  o n l y  m o r e  m e r i t o r i o u s  c a n d i d a t e s  a r e

se lec ted .

1 ' 2 .  s o  f a r  a s  t h e  a l l e g a t i o n  a g a i n s t  r o  a s  r a i s e d  b y  t h e  l d .

A d v .  F o r t h e  a p p l i c a n t ,  i t  i s  c o n t e n d e d  b y  M r .  B i s w a s ,  l d .  A d v .  f o r

t h e  r e s p o n d e n t s  t h a t  w i t h o u t  i m p l e a d i n g  t h e  c o n c e r n e d  o f f i c e r ,

t l r e  a p p l i c a n t  c a n n o t  m a k e  u n f o u n d e d  a n d  b a s e l e s s  w i l d

a l l e g a t i o n s  w i t h o u t  g i v i n g  t h e  p e r s o n  a n  o p p o r t u n i t y  t o  d e f e n d .

w i t h o u t  e n t e r i n g  i n t o  t h i s  a s p e c t ,  w e  f i n d  o n  p e r u s a l  o f  t h e

s u b j e c t  A C R  o f  1 9 9 9  t h a t  n o t  o n l y  t h e  t o  b u t  t h e  R o  a l s o  a g r e e d

w i t h  t h e  g r a d i n g  a w a r d e d  b y  t h e  r o .  R o  b e i n g  s u p e r i o r  a u t h o r i t y

a n d  n o  a l l e g a t i o n  h a s  b e e n  m a d e  a g a i n s t  h i r n ,  i n  o u r  c o n s i d e r e d

o p i n i o n ,  t h e  c o n t e n t i o n  o f  t h e  l d .  A d v .  f o r  t h e  a p p l i c a n t  c a n n o t

br :  accepted .

1 3 .  N o w ,  t u r n i n g  t o  t h e  l e g a l  i s s u e  r a i s e d  b v  M r  p r a d h a n

t h a t  s i n c e  t h e ' a v e r a g e ' g r a d i n g  i n  1 9 9 9  A C R  h a s  i m p a c t e d  o n  t h e

p r o m o t i o n  o f  t h e  a p p l i c a n t ,  t h e  r e s p o n d e n t s  o u g h t  t o  h a v e

c o m m u n i c a t e d  t h e  s a m e  t o  a p p l i c a n t  b y  g i v i n g  h i m  o n

o p p o r t u n i t y  t o  t h e  a p p l i c a n t  t o  i m p r o v e  h i m s e l f .  H e  h a s  r e l i e d  o n

t h e  d e c i s i o n  o f  P r i n c i p a l  B e n c h  o f  A F T  i n  t h e  c a s e  o f  N b  s u b  s y e d

A t h a r  J a v e d  ( s u p r a )  w h e r e i n  i t  w a s  h e l d  b y  r e l y r n g  u p o n  s o m e

I  d e r c i s i o n s  o f  t h e  H o n ' b l e  A p e x  C o u r t  a n d  H o n ' b l e  D e l h i  H i g h

t C o u r t  t h a t  a d v e r s e  r e m a r k s  w h i c h  r e f l e c t  o n  t h e  c o n d u c t .

Lf .o*1a lon 
and character  o f  the incurnbent  shou ld  be
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, :ommunica ted  to  the  ind iv idua l  so  tha t  the  o f f i cer  repor ted

u p o n  g e t s  o p p o r t u n i t y  e i t h e r  t o  i m p r o v e  h i m s e l f  o r  t o  e x p l a i n  h i s

c o n d u c t .  w e  h a v e  g o n e  t h r o u g h  t h i s  d e c i s i o n .  T h e r e  a l s o
' a v e r a g e '  

r e m a r k  i n  2 0 c r 0  A C R  w h i c h  i m p a c t e d  o n  t h e  p r o m o t i o n

o f  t l r e  a p p l i c a n t  t h e r e i r r  t o  t h e  r a n k  o f  s u b e d a r .  I n  t h a t  c a s e  i t

w a s  n o t i c e d  b y  t h e  T r i b u n a l  t h a t  t h e  l o ,  w h o  g a v e  ' a b o v e

a v e r a g e ' g r a d i n g  t o  t h e  a p p l i c a n t  i n  1 9 9 8  a n d  1 - 9 9 9 ,  b e c a m e  h i s

R o  i n  2 0 0 0  a n d  h e  d o w n g r a d e d  t h e  a p p l i c a n t  f r o m  ' h i g h  a v e r a g e ,

a s  a w a r d e d  b y  t h e  l o  i n  2 0 0 0  A C R  b y  t w o  s t e p s  t o ' a v e r a g e '  I n

t h a t  c o n t e x t ,  t h e  T r i b u n a l  h e l d  t h a t  t h e  c o n c e r n e d  l o ,  w h o

b e c a m e  t h e  R o  o f  t h e  a p p l i c a n t ,  o u g h t  t o  h a v e  c o u n s e l l e d  t h e

a p p l i c a n t  p r o p e r l y  a n d  c o u l d  n o t  a r b i t r a r i l y  d o w n g r a d e  h i m  a n d

accord ing ly  expunged the  sa id  remark .  obv ious ly ,  the  fac ts  o f

t h e  c a s e  i n  o u r  h a n d  a r e  d i f f e r e n t .  H e r e  a l l e g a t i o n  i s  m a d e

a g a i n s t  t h e  l o  a n d  n o t  a g a i n s t  R o  w h o  i s  s u p e r i o r  a n d  h i s

r e m a r k s  w i l l  p r e v a i l .  I n  t h i s  c a s e ,  b o t h  r o  a n d  R o  h a v e  a w a r d e d

t h e  s a m e  g r a d i n g ;  t h e  R o  t h u s  a g r e e d  o n  t h e  a p p r a i s a l  o f  l o .

T h e r e f o r e ,  t h e  d e c i s i o n  i n  t h e  c i t e d  c a s e  h a s  n o  a p p r i c a t i o n .

1 " 4 .  I n  t h e  c a s e  b e f o r e  t h e  c h a n d i g a r h  B e n c h  o f  A F T ,  i . e ,  i n

J a s w a n t  s i n g h  ( s u p r a ) ,  i t  i s  n o t i c e d  t h a t  t h e  r e s p o n d e n t s  t h e r e i n

a d m i t t e d  t h a t  a d v e r s e  r e m a r k s  w e r e  n o t  c o m m u n i c a t e d  t o  t h e

a p p l i c a n t  a n d  b a s e d  o n  u n - c o m m u n i c a t e d  a d v e r s e  r e m a r k s ,  h e

w a s  d e n i e d  p r o m o t i o n .  f h e r e  i s  n o  d i s p u t e  w i t h  t h e  e s t a b l i s h e d

p r i n c i p l e  t h a t  a d v e r s e  r e m a r k s  h a v e  t o  b e  c o m m u n i c a t e d  a n d

n ( f , n - c o m m u n i c a t i o n  o f  a d v e r s e  r e p o r t s  c a n n o t  b e  t a k e n  i n t o

c o n s i d e r a t i o n  w h i l e  c o n : ; i d e r i n g  f o r  p r o m o t i o n .  T h e  f a c t s  o f  t h e

c a s e  b e f o r e  u s  a r e  d i s t i n p l u i s h a b l e .

1 l i .  N o w ,  c o m i n g  t o  t h e  d e c i s i o n  o f  t h e  H o n ' b l e  D e l h i  H i g h

C o u r t  i n  S a n j a y  K a u l ' s  c a s e  ( s u p r a ) ,  w e  f i n d  t h a t  t h e  H o n , b l e

D e l h i  H i g h  C o u r t  r e l i e d  o n  t h e  e a r l i e r  d e c i s i o n s  o f  t h e  H o n ' b l e

/ rn1 
Court lnGurdia l  S ingh Fi j j i  -v-  State of  punjab & Ors,  AtRL
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t  tgtg sc 1622, A;raK;;tcho;Jhrry -u- i t" i"  eank oi rnJi,
AIR 1984 sc  531, ,  up  Ja l  N igam -vs-  p rabhat  chandra  Ja in ,  JT

1996(1) sc 641, Biswanath prasad singh -vs- state of  Bihar,  JT

; 1 0 0 1 ( 1 )  s c  1 6 1  e t c .  h a s  h e l d  t h a t  n o t  o n l y  a d v e r s e  r e m a r k s  b u t

e v e n  f a l l  i n  g r a d i n g  l i k e ' v e r y  g o o d ' t o ' g o o d ' ,  w h i c h  h a s  a d v e r s e

i m p a c t  o n  p r o m o t i o n  o r  e n t r i e s  w h i c h  a r e  b e l o w  t h e  b e n c h  m a r k

f o r  p r o m o t i o n ,  h a s  t o  b e  c o m m u n r c a t e ' d .  R e l y i n g  o n  t h i s

c l e c i s i o n ,  M r .  P r a d h a n  h a s  c o n t e n d e d  t h a t  s i n c e  t h e r e  w a s  f a l l  i n

grad ing  f rom 'above 
average '  o r  'h igh  

average '  to  'average,

w h i c h  h a s  i m p a c t e d  t h e  a p p l i c a n t ' s  p r o m o t i o n  a n d  s i n c e
' i l v e r a g e ' i s  

b e l o w  b e n c h  m a r k ,  t h e  s a i d  r e m a r k  w a s  r e q u i r e d  t o

b , e  c o m m u n i c a t e d .

16.  At  th is  s tage,  we need to consider  th is  aspect  in  some

deta i ls  wi th  reference to the la test  pronouncements of  the

Hon 'b le  supreme Cour t  on  th i s  i ssue .  As  i t  appears ,  the  ib id

dec is ion  o f  the  Hon 'b le  De lh i  H igh  cour t  i n  san jay  Kau l , s  case

(s ;upra )  was  rendered  in  Aug  z0o2  p r imar i l y  bas ing  on  the  two-

judge  Bench  dec is ion  o f  the  Hon 'b re  supreme Cour t  i n  the  case

of  UP Jal  Nigam & ors -vs-  prabhat  chandra Jain & ors,  JT

11996(1 )  sc  641 .  However ,  subsequen t ry ,  i n  ano ther  two- judge

Bench decis ion in  the case of  Major  Bahadur s ingh -vs-  uol  &

ors ,  (2006)  1  scc  368  i t  was  he ld  tha t  dec is ion  in  Up  Ja l  N igam,s

cerse  has  no  un ive rsa l  app l i ca t ion  and  tha t  dec is ion  wou ld  be

cc ln f ined  to  the  emp loyees  o f  Up  Ja l  N igam on ly  wh ich  i s  a  pub l i c

sec to r  under tak ing  ma in ly  on  the  g round  tha t  Gov t .  have

separa te  se t  o f  ru les  fo r  record ing  o f  ACR and  commun ica t ion  o f

a\ /erse entr ies.

17 ' .  In  v iew of  such d ivergent  v iew,  the rnat ter  was referred

to a larger  Bench in  sukhdev s ingh -vs-  uor  & ors (c iv i l  Appeal

No.5892/2006)  by an order  dt .  12. r2.2006 by a Div is ion Bench

of  the Hon'b le supreme cour t .  The referra l  order  dt .  12.  1,2.06
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The ques t ron  as  to  whether  such a  down
gradat ion  o f  Annua l  con f ident ia l  Repor t  wou ld  amount  to
adverse  remark  and thus  r t  wou ld  be  requr red  to  be
communica ted  or  no t  fe l l  fo r  consrdera t ion  be fore  th rs
cour t  in  u .P .  Ja l  N igam and ors .  Vs .  p rabhat  chandra
Ja in  and ors .  (1996)  2  scc  363 in  the  fo l low ing  te rms

"We need to explain these observat ions of  the
High  Cour t .  The N igam has  ru les ,  whereunder  an
adverse  en t ry  ts  requr red  to  be  communrca ted  to
the  employee concerned bu t  no t  downgradrng o f
an  en t ry .  l t  has  been urged on  beha l f  o f  the
Nigam tha t  when the  na ture  o f  the  en t ry  does  no t
ref lect  any adverseness that is not required to be
communicated. As we view i t  the extreme
i l lus t ra t ion  g iven by  the  H igh  Cour t  may re f lec t  an
adverse  e lement  compulsor i l y  communicab le ,  bu t
i f  the graded entry rs of  gorng a step down l ike
fa l l ing  f rom 'very  good '  to  'good '  tha t  may no t
ord inar i l y  be  an  adverse  en t ry  s tnce  bo th  have a
pos i t rve  grad ing  A l l  tha t  ts  requ i red  by  the
author i ty  record ing  conf ident ra l  in  the  s r tua t ton  ts
to  record  reasons  fo r  such downgrad ing  on  the
personal  f i le of  the of f icer concerned and rnform
him o f  the  change in  the  fo rm o f  an  adv ice  l f  the
var ia t ion  war ran ted  be  no t  permlss ib le ,  then the
very  purpose o f  wr i t ing  annua l  con f ident ia l
reports would be frustrated Having achreved an
opt rmum leve l  the  employee on  h is  par t  may
s lacken in  h is  work ,  re lax ing  secure  by  hrs  one-
t ime ach ievement  Th is  wou ld  be  an  undes i rab le
s i tua t ion  A l l  the  same the  s t ing  o f  adverseness
must ,  in  a l l  events ,  no t  be  re f lec ted  in  such
var ia t ions .  as  o therw ise ,  they  sha l l  be
communrca ted  as  such.  l t  may be  emphas lsed
tha t  even a  pos i t i ve  conf ident ia l  en t ry  in  a  g rven
case can per i lous ly  be  adverse  and to  say  tha t  an
adverse  en t ry  shou ld  a lways  be  qua l i ta t rve ly
damaging  may no t  be  t rue  In  the  rns tan t  case we
have seen the servtce record of  the f i rst
respondent .  No reason fo r  the  change ts
ment ioned The downgrad ing  is  re f lec ted  by
c o m p a n s o n .  T h i s  c a n n o t  s u s t a i n .  H a v r n g
exp la ined in  th is  manner  the  case o f  the  f i rs t
respondent  and the  sys tem tha t  shou ld  p reva i l  in
the  Ja l  N igam we do no t  f ind  any  d i f f i cu l ty  in
accept rng  the  u l t imate  resu l t  a r r rved a t  by  the
H i g h  C o u r t . "

Several Hrgh Cgu(s ,  q r  a lso  the  Cent ra l  Admrnrs t ra t rve
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o f  t h i s  c o u r t  i n  U . P .  J a l  N i g a m ( s u p r a ) ,  r n t e r  a l i a ,  t o  h o l d
that in the event the said adverse remarks are not
communica ted  caus ing  depr iva t ion  to  the  employee ro  1
make an ef fect ive representatron there agarnst ,  thus
shou ld  be  ignored Reference may be  made to  2003(1 ;  I
ATJ 130,  Smt .  T .K .Aryaveer  Vs .Un ion  o f  Ind ia  &  Ors ,
2 0 0 5 ( 2 )  A T J ,  P a g e  1 2 , 2 0 0 5 ( 1 ) A T J  5 0 9 - 4 . 8 .  G u p t a  V s .  i
U n i o n  o f  I n d i a  &  O r s .  a n d  2 0 0 3 ( 2 )  S C T  5 1 4 -  B a h a d u r
S ingh Vs .  Un ion  o f  Ind ia  &  Ors .  Our  a t ten t ion .  however
has  been drawn by  the  learned Add i t iona l  So l rc i to r
Genera l  appear ing  fo r  the  respondents  to  a  recenr
dec is ion  o f  th is  Cour t  in  Un ion  o f  Ind ia  &  Anr .  Vs .  Ma jor
Bahadur  S ingh -  (2006)  1  SCC 368 where  a  D iv is ion  i
Bench o f  th is  Cour t  sought  to  d is t ingu ish  the  U.p .  Ja l  I
N igam(supra)  s ta t ing  as  fo l lows

"B As  has  been r rgh t ly  submi t ted  by  learned
counse l  fo r  the  appe l lan ts  U P Ja l  N igam case ,

has  no  un iversa l  app l i ca t ion  The ludgment  r tse l f
shows tha t  i t  was  in tended to  be  meant  on ly  fo r
the  employees  o f  U P Ja I  N igam on ly  "

Wi th  u tmost  respec t ,  we are  o f  the  oprn ion  tha t  the
l u d g m e n t  o f  U . P . J a l  N i g a m ( s u p r a )  c a n n o t  b e  h e l d  t o  b e
app l icab le  on ly  to  i t s  own employees  l t  has  la id  oown a
propos i t ion  o f  law l ts  app l i cab i l i t y  may depend upon the
ru les  en t i re ly  in  the  f ie ld  bu t  by  i t  cannot  be  sard  tha t  no
law has been la id down therein We, therefore are of  the
oprn ion  tha t  the  mat te r  shou ld  be  heard  by  a  la rqer
Bench "

18 .  Before  the l a r g e r  B e n c h  c o u l d  r e n d e r  i t s  d e c i s i o n ,  a  ]

three-Judge Bench decis ion came in Dev Dut t  -vs-  Uor  & ors,

( ,1008)scc  725  where in  iden t i ca l  i ssue  was  cons idered  and  a l l

p rev ious  dec is ions  inc lud ing  uP Ja l  N igam (supra )  and  Ma jo r

Bahadur  s ingh  (supra )  were  cons idered .  Re levan t  pa ragraphs  o f

Dev Dut t ' s  case are  ouoted  be low :

"17. In our opinion i f  the Of l lce Nlcrnoranclrrrn c latecl

ro/rr .o9.rg\7,  is  interprctecl  to rnean that onlv aclverse

entr ies ( i .e.  'poor '  
entrr ' )  neccl  to l tc cornmunicatcci  and

t- tot  
'1air" ,  'averagL' '  

or  'g{ lor i '  
cntr ics,  i t  u 'otr lc l  i rcc.omc

at 'b i t r -an'  (and henc:r  i l l r :gal)  s incc i t  nrav aciverst ' lv  at fcct

the inctrrnbent's chances of prornotion, or get son'rc i>ther

bcncflt.

tB. F-gl example, if thc bench ntark is that an incurnbent
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trust ha',,e 'r'e:n'goocl' 
erntries in the furt n.,-r,.r,,,.. ,n.. ii I

he has ve' . l .goocl '  (or  c 'en 
'outstancl ing')  

entr ies 1or four
vcars .  a  

'good 'en tn ' to r  
c lnh 'one vcar  n ta r "ve t  rnakc  h im

inel ig ib le for  promot ion. ' l 'h is 'goor l '  
entn mav be r lu( '  t r - ,

thc personal  p ic l t rc o1'  h is supcr ior ' .  or  l )ec, i rust '  thc '
supcr iur  askecl  h im to c lo sorncthing n,rong which thc:
incumbent reftrsercl, oL becinrsc' tht: inr.urnbent refrrsccl to
cio svcophancv of his superior', or bccausc of ( 'aste or
crommunal prejudice,  or  for  sonlcr  othcr cxtnlneous
considerat ion.

tg .  In  our  op in ion .  r ' \ ' r ' 11  c 'n t rv  in  thc  A .C.R.  o1 'u  p t r l t l i c

scr l 'nnt  mrrst  l )e conrrnrrr . r ic 'atct l  to hir l  n- i th in i l
reasonaltlc periocl, r,vhethcl it is a l)ool'. f ir ir ' , averagt', goocl

of  \ rer l 'goocl  r :ntn '"  ' fh is 
is bccarrsc non-conuntrnicat ien of

such an cntn' mity aclvcrselv alTect thc cntplo'r 'ere in trvo
wa\,'s : (r) Haci the entn, been cornmunicatecl to hint he
would knorv zrbout the assessrnent o1' his n'ork ancl

c 'oncluc' t  lx '  h is supcr iors,  n,hic 'h n 'orr lc l  cnablr '  f r i r l  to

i t r p l o v c  h i s  u ' o r k  i n  l r r t r r l t ' ( : )  I l t ' n ' o r r l c l  h i i v c  a n

opportuni t t '  of  rnaking a rcprcscntat ion against  t i ' rc cntn.

if he fcels it is unjtrstif led, anci prar, for its upgraclation.

Hence non-communicat ion of  an cntr l  is  a lb i t ran' ,  anci  i t

has been helt,1 bv tht: Constitution lJcncl'r dccision of is

Cotrr t  in Maneka Gandhi vs.  t ln ion of  India (AIR

t97B Cl S9z) that  arbi t rar inerss r- io latcs i \ r t ic le ra of  the

Const i tut ion.

zo.  ' l 'h t rs 
i t  is  not  onh'r ,vhcn there is a l tcnch mar.k i t t r t  in

all cascs that an entn' (lvhethcr it is portr, f ir ir, uverage,

good or \ '€)r1 '  good) must ber commrrnicatecl  to a yrubl ic,

sen ant,  othenvise there is v io lat ion of  the pl inciplc of

fu i rncss,  which is the soul  of  natural  . j r rst ice.  I l r .en i in

otr tstanding cntr l  shr>uld l te ( :o ln l t )unicatccl  s in( . r '  that

n,oulc l  boost thc morale of  thc crnplovr:c anci  ntake hinr

lr'ork halclcr.

-X--X'X' ,C-ts'X -fr)+-X-

-x- -x- -x-

39. In thc prescnt c i ise,  \ ,vc are c leveloping the pr inc ' ip ies

d lq\qql Jlllt_rscl l,,r' _ fqldllg !lU! lairy4'ss anci
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t ranspaleno'  in prrbl ic aclnr in ist lat ion rcclrr i rers that  a l l
cntr ics (n 'hether poor ' .  fa i r ' ,  ar .cr i lg( ' ,  goo( l  or  ven'goocl)  in
the Annual  conf- ident ia l  Repor l  of  a yrubl ic sen'ant.
whether in cLvi l .  judic ia l ,  pol ice or anv othcr State scn' ice
(except thc mi l i tan') ,  must l tc cornmunic. tecl  to him
within a rerasonablc perrioci so that he: ciln rnake it
rerprcsentat ion for  i ts upgraclat ic ln.  ' l 'h is 

in our opinion is
the correct  legal  posi t ion cvt :n thorrgh t l icnr rnav bc no
Rtr le/G.o.  rcr lu i r ing comrnunicat iorr  of  the cntrr ' .  or .  ( ' \ .cn

i f  there  is  i l  R t r le /G.O.  p roh ib i t ing  i t ,  bccause, the
pr inciple of  rLon-arbi t ra l incss in state act ion as envisaged
by'  Al t ic l i :  t4 oI  the const i tut ic ln in our opinion lcqtr i r .cs
strch comrnunicat ion.  Art ick:  14 n ' i l l  overr ic i r :  a l l  nr l t :s or
go\rernrnent rtrclcrs.

4o. \Are f i r r thr : r  hold that  n,hcr.r  the t 'ntr l  is  cornn-rrrnic,atecl

to him thc ptrbl ic scn'ant shorr ic l  h i rvc a r ight  to nrakt ,  u
representat ion against  the t :ntn '  to thc conc'elncd

authoritr ' , ancl the conccrnercl atrtholitv mtrst clecicle the

representat ion in a f t r i r  rnann( ' r '  ancl  r , r ' i th in a feasonabler

per iocl .  Wc ulso holc l  that  thc repl tsent l t ion rntrst  be

cleciclccl by an aLrthoritv higher than the oner l,r 'ho gavc ther

entry,  othern' ise the l ikc l ihoocl  is  that  thr :  I 'eprcstrnt t t ion

will be summarilv rejr:ctecl n'ithout aclr.cluatc

consic le lat ion as i t  l r ,orr ld l tc i tn appeal  f rorn ( lacsi t r  to

Caesar. Ail this u'orrlcl bc conchrc,ivc to tir i lnerss ancl

t ransparc 'ncv in publ ic adrninistrat ion,  anci  rvorr lc l  lesul t

ir-r fairness to public sen'ants. 
' l 'hc 

statc must be u rr-roclci

employcr, and mtrst act fairlv towarcls its cmplovecs. Onlv

then would goocl  gove'rnancc be possiblc."

ln  pare  41  ,c f  the  ludgement  i t  i s  c lear ly  s ta ted  as
fol lows -

"4t. We, ltotueuer, make it clear thctt t lu: ctltoue d[r.et't iorts
tuill not ctpplyl to nilitary ot'Jicer'.s beccu.sc fhr, Trtr.srtiorr

for them is cll lJerent as clardiecl bu this ( 'ourt irr Linion
of Indiu & Ors Major lJuhudur Singh,zctu6 (r) S(.(-
:168. ISttt the,t1 ttill apTtltl to erttplotleet ,r.f stattftortl
uttt ltorit i t,s, public .s(,( 'for c'or'porotiorr.s urcl other
i r t .st t ' r rnrentu| i t ies ot ' ' t l t t ,  Slrr l r ,  ( in ut lc l i t iorr  fo ()ouerrurt t , r l t
.sel'ucrrrf.s ). "

La ter  on ,  another  th ree- judge Bench o f  the  Hon 'b le
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I Ap"ico* presided over by the then HontOjJdrr ief justrce

the ident ica l  issue rn Abhi j i t  Ghosh Dast idar  -vs-

uo l  &  o rs ,  (2009)  16  scc  146 ,  Re ly rng  on  the  ear l i e r  dec is ron  In

Dev  Du t t ' s  case  (supra ) ,  i n  pa ra  4  o f  the  sa id  judgement  r t  has

been  he ld  as  under  :

"4) It is not in clisptrtc that the CIA'I ', Patna Iletnch passed

an orclcr  recornmending thc author i tv not to relv on thi '
order of  caut ion datecl  2,r .og.rg97 ancl  the orcler of
itdverse remarks dated o9.o6.rg98. In vicrv clf t irc sai<l
orcler,  onc ol tstaclc le lat ing t r i  h is l t r .omot ion g,oes.
( 'onr inr l  to thc.sccon(/  r ts l , t t tct ,  t l tut  t l totqh the bert t ' l t r r t ru,k
"L;ery good" i.s recpdrecl -fitr bt,irtgl t:onsiclerecl ./'or
promotion adnittedltl the entry oJ' "t1oocl" LLrcts not

conmtunicated to tlrc appellant. 
' l 'he 

ertrq o.f 'cloocl'

should heue been. contntunicoted to hin't CIs he LUCts

hauing "LterlJ good" in the prel'rorr.s Lleet'. In those

c' i l 'c ' t l r t .sfor?ce.s,  in out '  otr t in iot t ,  nolr-( 'o/)ul t r r r t rcrr l ior t  o. f '
( ,nt l ' le.s i t t  t lu '  t | ( ' l l  o- t ' ' t t  publ ic.sr , / ' r ' ( l l l  Lt , l t?ther hc i .s in

ctui1, . juclicictl, pctl ice or r.:atl l  other .s(,r 'r ' i(,(, (olhet. thun

the urntedJbrees), rr /rcr.s cir- 'r1 conse(f1?nc'r,s ltccrirr.se l l

nloy alfect /ris charu:es Jor' ltrorttotiort ot. (J(t otlrcr

beneJits. Hence, .such non-conurntniccttion tt,rtrild be

arbitrartl und CIs suc/r uiolutit,e of Article 11 of' the
(bnshlrrf ion. ' l 'he 

.so/r?e L,ie.LL, l 'ros been rciteruted ln the

uboue re. f 'errecl  c lccr.s ion rel ied onlr l t  the uppel lunt .
' l ' l tereJbrr:, 

the elrf i ' ie,s "t1ot){1" iJ' ut ull r lranted to the

appellant, the senTe shoulcl not lutut: been tuken ir:|to

considerqtion Jor beinq considerecl.f itr prornotiort to the

hirlher grarle. ' l 'he resporrclent hrr.s t lo (.(r.s(, thut t lrc

appellcnt hod euer beert irtfornrccl o.l- tlrc nuttu.r: o.l' the

grading gittert to hint."

19 The larger  Bench decis ion ( three judge Bench)  in

Sukhdev Singh -vs- UOI & Ors has been rendered recently

on 23 Apr i l  2013 and repor ted in  AIR 2013 SC 2741 The said

larger Bench agreed with the view taken in Dev Dutt 's case

and in para 6 of the report has held that -

consrdered
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"6. We are in complete agreement with the view of
th is  Cour t  in  Dev Dut t  par t icu lar ly  paragraphs 17,
18 ,22 ,37  &  41  as  quo ted  above . "

i ) -0 .  In  o ther  words ,  the  lega l  pos i t ion  now is  tha t  every  en t ry

in  ACR,  whether  poor ,  fa i r ,  average,  good or  very  good,  wh ich

h a s  a  p o s s i b l e  i m p a c t  o n  p r o m o t i o n a l  p r o s p e c t ,  m u s t  b e

c : o m m u n i c a t e d  t o  t h e  e m p l o y e e  w i t h i n  a  r e a s o n a b l e  p e r i o d  b u t

t h i s  p r i n c i p l e  w i l l  n o t  b e  a p p l i c a b l e  i n  c a s e  o f  m i l i t a r y  p e r s o n n e l .

l -he  except ion  has  i t s  own log ic .  The cond i t ions  o f  serv ice  and

s t a n d a r d  o f  d i s c i p l i n e  m a i n t a i n e d  i n  I n d i a n  A r m v  o r  A i r  F o r c e  o r

f , l a v y  a r e  q u i t e  d i f f e r e n t  f r o m  t h o s e  o f  c i v i l i a n s  w o r k i n g  u n d e r

t h e  G o v t .  V a r i o u s  G o v t .  o r d e r s  a n d  i n s t r u c t i o n s  i s s u e d  f r o m  t i m e

t o  t i m e  f o r  c i v i l i a n s  a r e  n o t  a u t o m a t i c a l l y  m a d e  a p p l i c a b l e  t o

I n d i a n  a r m y .  T h e y  a r e  a d o p t e d  i n  a p p r o p r i a t e  c a s e s  w i t h  s u i t a b l e

m o d i f i c a t i o n s  t o  s u i t  t h e  p u r p o s e  o f  t h e  A r m y .  T h e r e f o r e ,

e x c e p t i o n  h a s  b e e n  m a d e  f o r  m i l i t a r y  p e r s o n n e l  i n  t h e  i b i d

dec is ions  in  Dev Dut t ' s  and Abh i j i t  Ghos Dast idar 's  cases

k e e p i n g  i n  v i e w  t h e  d e c i s i o n  i n  M a j o r  B a h a d u r  S i n g h ' s  c a s e

( : ; u p r a )  a n d  a g r e e d  t o  i n  t h e  l a t e s t  S u k h d e v  S i n g h ' s  c a s e  a s

i n d i c a t e d .

2 1 - .  A t  t h i s  s t a g e ,  i t  w i l l  b e  a p p r o p r i a t e  t o  r e p r o d u c e  t h e

r e l e v a n t  p o r t i o n  o f  t h e  j u d g e m e n t  i n  B a h a d u r  S i n g h '  c a s e  ( s u p r a )

w h i c h  w i l l  m a k e  t h e  p o s i t i o n  c l e a r  s o  f a r  a s  p r a c t i c e  a n d

p r o c e d u r e  f o l l o w e d  i n  I n d i a n  A r m v  a s  i t  r e l a t e s  t o  r e f l e c t i o n  a n d

Crcn' i lT lUnicat ion of  ACRs :-

"  As  submi t ted  by  learned counse l  fo r  the  appe l lan ts  the
standards for demonstrated performance in the case of
Major ,  L ieu tenant  Co lone l  and Co lone l  a re  d i f fe ren t  The
appe l lan t  had f i led  the  wr i t  app l i ca t ion  mak ing  a
gr ievance tha t  there  were  some adverse  remarks  wh ich
were  no t  communica ted  The absence o f  parameters  was
not  spec i f i ca l l y  h rgh l rgh ted  in  the  wr r t  pe t i t lon  l t  appears
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"Promotion ipto tne rani oisuOijanl i ie iaro.rs
carried out based upon the length of servtce.
provided the officer f ulf ills the rnandatory
requirements of such a promotion. However.
promotions above the rank of Malor are done
through process of selection." Ihrs is indicative
that the promotron is virlually on merit-cum-
senior i ty basrs The document in questton
e labora te ly  p rovrdes  the  gurde l rnes  fo r
assessment .  Some o f  the  re levant  p rov ts tons
need to be noted. Thev are as fo l lows.

"Assessmenf of the officer is based on the
comparative merit of the overall profile of the
officers within his own batchee Need/ess to say,
the grading of the Board is fo be assessed from
the material placed before the board. and not
from personal knowledge, if any

In  case o f  doubt ,  benef i t  must  go  to  the
"Service" "  Objectrv i ty in the system of Select ion
is  ensured by  the  MS Branch,  by  the  fo l lowrng

"Concea lment  o f  the  ident i t y  o f  the  o f f i cers  be ing
considered to the members of  the Board The
MDS placed before the members does not
contain the of f icer 's part iculars,  date of  brr th
names o f  the  repor t ing  o f f i cers  o r  the  numbers  o f
the  fmn/un i t  the  o f f i cer  has  served,  there  by
deny ing  any  rdent i f i ca t ion  o f  the  o f f i cer  under
cons idera t ion  (App l icab le  fo r  Nos  2 ,  3  &  4
Se lec t ion  Board) . "  Ins t ruc t ion  fo r  Rend i t ron  o f
Conf ident ia l  Reports of  of f icer for  '1989 has also
been de tar led  and the  fo l low lng  procedure  o f
Assessment  i s  re levant : -  "The Persona l  Qua l i t res
and var iables of  Demonstrated Performance
have been selected af ter  a consrderable research
on Conf ident ia l  Repor ts  over  a  per iod  o f  years  to
cover  the  inherent  a t t r ibu tes  consrdered essent ra l
for  the 1ob content of  an Army Off icer Each
qua l i t y  has  been de f ined Marks  are  requ i red  to
be en tered  by  the  lO and the  RO in  the  co lumns
aga ins t  each qua l i t y  Two marks  each have been
al lot ted for  three gradat ion (v iz Above Average B
or  7 ,  H igh  Average 6  or  5 ,  Low Average 3  or  2 )  to
d i f fe ren t ia te  w i th in  the  same "  In  the  case o f
Majors ,  L ieu tenant  Co lone ls  and Co lone ls  th ree
sets  o f  Demonst ra ted  Per fo rmance var rab les
have been prov ided in  the  CR fo rms.  These
var iab les  cor respond to  "Reg imenta l  and
Command Ass ignments" .

The d i f fe rence in  approach f rom Captarns  and be low and
Malor ,  L ieu tenant  Co lone l  and Co lone l  a lso  spaced ou t
f r o m  p a r a g r a p h s  1 0 8  a n d  1 0 9  P a r a g r a p h  1 0 9  t s  o f
cons iderab le  impor tance so  fa r  as  the  present  case
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concernedJl le same reads as fof  f  o*t

"109 Low and Below Average Assessmenl

when an officer /s assessed 3 marks or ress rn
any Personal euality or the aspecl of
Demonstrated performance, then rr rs a matter of
concern since, by an large. officers are requtred
to demonstrate at leas/ High Average
pe,formance. ln order to estabrish the cause and
for the purpose of natural lustice, lhe asses sment
needs adequate and expricit eraboration Furrher.
sucn assess/nent should invartably be supported
by verbal and written guicleltnes for improvement.
details of whrch arso need to be mentioned rn the
pen-prcture." A reading of para 109 shows that
three marks or /ess rs considered to be aoverse
and in such cases verbar and written guicrerines
for improvement are to be grven and the detaits
are to be mentioned rn the pen picture The brief
contents (pen picture) and oblectivity of the report
is provided in paragraph 113

A re fe rence rs  a lso  necessary  to  the  rns t ruc t rons  rssued
on 3rd  February ,  19Bg Paragraph 103 rs  o f  cons iderab le
tmportance and reads as fo l lows:

"103. Assessment containecl in a CR will not to
be communicated to the offrcer except rn the
followrng contingencies - (a) When figurative
assess/nent any where rn the CR rs Low or Below
Average (i.e. 3 marks) ln such cases extract of
figurative assessmenf (r e 3 or /ess) wiil be
communicated to the officer

(b) When the brief comntents (pen picture)
contatns adverse or advisory remarks. ln such
cases completes pen picture (excluding the box
grading) together with comments on Guidance for
lmprovements wrll be communtcated to the
officer Further, the box grading wtlt also need
communication to the officer when assessmenl rs
low or Below Average (3 or /ess) " According to
the modalitres provided for recordrng and
communication of adverse entries clearly indrcate
as to rn which cases the communication of
adverse or advisory remarks are to be made.
Word "Advisory" is not necessarily adverse
Great emphasis was lard on the instructrons
dated 21.8 1989 tit led "Reflection and
Communtcation of adverse and aclvisory remarks
in the Confidential Reports". The same reads as
follows

'The ac tua l  pen p ic tu re  compr ises  the  br ie f
comments  g iven a t  Paragraphs  13(e) / i  9 (a )  o f  the
ACR forms for_l lgors to Colonels or p_aragraphs
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igrr s of thEACR Form fo r  Captarns  and be low

Therefore adverse/advisory remarks, if anv.
should be endorsed tn lhese paragrapns/sib
paragraphs only The informatron to be given
under the Column "Verbal or Written Gurdance
for lmprovement" (i e Para tB(b)/1g(b) or para
15116) is only to supporl the adverse/advrsory
remarks reflected rn the pen prcture if there are
no adverse/advtsory remarks reftected rn the pen
prcture, there /s no requtrement of rnclucling
details of verbal or written guidance for
rmprovement given to the ralees durrng the
reportrng period. lt is reiterated that ,,performance

Counselling /s a continuous process and,
therefore, the ratee must be given appropriate
"Guidance for improvement" as and when
notrced " A reading of the instructions clearly
indicate that there are differenl slages frrst ts the
counseling, second rs the gutdance and thrrd is
the consequences of the officer failing to show
desired improvement. Only when an officer fails
to show the desired tmprovement the
adverse/advisory remarks are inclucled tn hrs
Confidential Report so that cognizance /s taken
for hrs weakness while planning his future
placements The High Court has clearly
overlooked these aspecls itnd on that ground
alone the ludgmenl rs vulnerable Addittonalty. it
/s notrced that the writ- petitroner had merely
made a grievance of non-communicatron but the
High Court quashed the entry for l g7g-gO whrch
is clearly indefensible In the fitness of thlngs,
there fore ,  the  H igh  Cour t  shou ld  re -hear  the
mat te r  and cons ider  the  gr ievances  o f  the  wr i t -
pe t r t ioner  in  the  background o f  the  parameters
wh ich  c lear ly  ex is t  We make i t  c lear  tha t  we
have no t  expressed any  op tn ton  on  the  mer r ts  o f
the  case as  the  mat te r  i s  berng  remr t ted  to  the
High  Cour t  fo r  f resh  cons idera t ion

The appea l  i s  accord ing ly  d isposed o f

2) l - .  In  v iew o f  the  lega l  pos i t ion  d iscussed above,  we are  o f

t h e  v i e w  t h a t  e v e n  t h o u g h  t h e  a r g u m e n t  a d v a n c e d  b y  M r  L

P r a d h a n  m a y  b e  a p p l i c a b l e  t o  c i v i l i a n s  a n d  c i v i l  o f f i c e s ,  b u t  i t  h a s

no  app l i ca t ion  in  Ind ian  Army where  work ing  env i ronment  i s

qu i te  d i f fe ren t .  However ,  we wou ld  l i ke  to  observe  tha t  in  the

I  A r m y  t h e  s p a n  o f  s e r v i c e  e s p e c i a l l y  i n  l o w e r  e c h e l o n  i s  s h o r t  a s

l c o m p a r e d  t o  c i v i l i a n s .  T h e r e f o r e ,  t h e i r  c h a n c e  o f  p r o m o t i o n  i s  iI  r ' - " '
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|  , r rgan iza t iona l  aspec ts ,  i t  i s  fo r  the  Army author i t ies  and Govt .  o f

I n d i a  i n  M o D  t o  t a k e  a  p r a g m a t i c  v i e w  t o  a p p l y  t h e  a b o v e

p r i n c i p l e s  o f  l a w  l a i d  d o w n  b y  t h e  H o n ' b l e  A p e x  c o u r t  i n  t h e

rna t te r  o f  re f lec t ion  and communica t ion  o f  ACRs even though i t

rnay  no t  be  adverse  bu t  may a f fec t  chance o f  p romot ion ,  as  we

f i n d  i n  t h e  i n s t a n t  c a s e  t h a t  t h o u g h  a v e r a g e  r e m a r k  i s  n o t

t r e a t e d  a s  a d v e r s e  a s  p e r  a r m y  i n s t r u c t i o n s ,  b u t  i t  h a s  s u r e l y

a f f e c t e d  t h e  p r o m o t i o n  o f  t h e  a p p l i c a n t ,  w h o  c o u l d  n o t  g e t  h i s

las t  p romot ion  in  h is  serv ice  career  because o f  ,average,  
remark

in  one o f  h is  ACR.  There fore ,  fo r  be t te r  personne l  management

a n d  f o r  m a i n t a i n i n g  t r a n s p a r e n c y ,  t h e  a u t h o r i t i e s  m a y  c o n s i d e r

t o  f r a m e  s u i t a b l e  p o l i c y ,  w i t h o u t  j e o p a r d i z i n g  t o  t h e

o r g a n i z a t i o n a l  e f f e c t i v e n e s s ,  t o  c o m m u n i c a t e  b e l o w  b e n c h  m a r k

g n a d i n g  e v e n  i f  i t  i s  n o t  a d v e r s e ,  b u t ' a v e r a g e ' , ' a b o v e  a v e r a g e , o r
' h r i g h  

a v e r a g e ' ,  s o  t h a t  c h a n c e  o f  p r o m o t i o n  o f  a n  a r m v

p e r s o n n e l  i s  n o t  b l o c k e d  o r  d i m i n i s h e d .  T h i s  w i l l  b o o s t  t h e

r r ro ra le  o f  the  serv ice  personne l .  However ,  f raming o f  po l i cy  i s  in

t l ' re  exc lus ive  domain  o f  the  execut ives  and the  Govt .  As  the

p o l i c y  n o w  s t a n d s ,  w e  c a n n o t  f i n d  a n y  i r r e g u l a r i t y  o r  i l l e g a l i t y  i n

no t  communica t ing  the  'average '  
repor t  re f lec ted  in  h is  1999

A C R ,  w h i c h  i s  n o t  c o n s i d e r e d  a s  a d v e r s e .

2 : i .  T h a t  a p a r t ,  w e  a r e  o f  t h e  v i e w  t h a t  e v e n  t h o u g h  t h e  i b i d

A C R  w a s  n o t  f o r m a l l y  c o m m u n i c a t e d  t o  t h e  a p p l i c a n t ,  b u t  h e

w a s  v e r y  m u c h  a w a r e  o f  t h i s  e n t r y  i n  2 0 0 0  f o r  w h i c h  h e  m a d e

t h e  s t a t u t o r y  c o m p l a i n t .  U n f o r t u n a t e l y ,  t h e  r e s p o n d e n t s  d i d  n o t

r e : s p o n d  t o  t h i s  s t a t u t o r y  c o m p l a i n t  a n d  a s  i t  a p p e a r s  f r o m  t h e

counter  a f f idav i t ,  the  same was re tu rned mere ly  on  techn ica l

g r o u n d  o f  d e l a y .

2 4 -  w e  a l s o  n e e d  t o  c o n s i d e r  t h e  g r i e v a n c e  o f  t h e  a p p l r c a n t

t h a t  e v e n  t h o u g h  h e  f i l e d  a  s t a t u t o r y  c o m p l a i n t  a g a i n s t  h i s  n o n -
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p r o m o t i o n  a s  a l s o  a g a i n s t  t h e  1 9 9 9  A C R  r a i s i n g  i o r "  a l l e g a t i o n

; r g a i n s t  t h e  l o ,  b u t  n o  a c t i o n  w a s  t a k e n  b y  t h e  a u t h o r i t r e s  w e

f i n d  f r o m  t h e  c o u n t e r  a f f i d a v i t  t h a t  t h e  s a i d  c o m p l a i n t  w a s

r e t u r n e d  u n - a c t i o n e d  o n  t e c h n i c a l  g r o u n d .  w e  c a n n o t  b u t

deprecate  such lackada is ica l  a t t i tude  o f  the  concerned au thor i ty .

M a k i n g  a  s t a t u t o r y  c o m p l a i n t  i n  r e s p e c t  o f  a  g r i e v a n c e  i s  a

s ta tu to ry  r igh t  to  the  army personne l .  There fore ,  when such a

c o m p l a i n t  i s  m a d e ,  i t  i s  a l s o  t h e  d u t y  o f  t h e  a u t h o r i t i e s  t o

respond to  i t  w i th  due urgency  and no t  to  s i t  t igh t  over  i t  o r

r e j e c t  i t  w i t h o u t  a n y  c o n s i d e r a t i o n  t a k i n g  s o m e  t e c h n i c a l  p l e a .

H a d  h i s  c o m p l a i n t  b e e n  l o o k e d  i n t o  o n  m e r i t ,  p e r h a p s ,  t h e

a p p l i c a n t  w o u l d  n o t  h a v e  f i l e d  a  c o u r t  c a s e  a t  a l l .  T h e  a u t h o r i t i e s

s h o u l d  c o n s i d e r  t h i s  a s p e c t  a n d  t a k e  r e m e d i a l  m e a s u r e s  s o  t h a t

s t a t u t o r y  c o m p l a i n t s  a r e  d e a l t  p r o p e r r y  a n d  r e s p o n d e d  q u i c k l y .

2 5 .  l n  t h e  r e s u l t ,  w e  f i n d  n o  m e r i t  i n  t h e  a p p l i c a t i o n  w h i c h  i s

l i a b l e  t o  b e  d i s m i s s e d .  A c c o r d i n g l y ,  t h e  l - A  s t a n d s  d i s m i s s e d

sub jec t ,  however ,  to  the  observa t ions  made by  us  in  pa  ra  22  and

2,4  above.

2 6 .  L e t  o r i g i n a l  r e c o r d s  b e  r e t u r n e d  t o  t h e  r e s p o n d e n t s  o n

proper  rece ip ts .

2 7 .  L e t  a  p l a i n  c o p y  o f  t h e  o r d e r  d u l y  c o u n t e r s i g n e d  b y  t h e

T r i b u n a l  o f f i c e r  b e  f u r n i s h e d  t o  b o t h  s i d e s  o n  o b s e r v a n c e  o f  d u e

f o r m a l i t i e s .

( L T .  G E N  K . P . D . S A M A N T A )
M  E M  B E  R ( A )
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M  E M  B E R ( J  )


