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O R D E R

ON'BLE JUSTICE N. K.

1,.  This is  an appl icat ion f i led under

Tr ibunal  Act ,  2007 c la iming disabi l i ty  pensi

t ion 14 of the Armed Forces

2.  Facts  o f  the case in  br ie f  are that  fhe appl icant  Subedar  Rajendra

Kumar Singh (JC-64t542)  was enro l led in  the Ind ian Army Serv ices Corps as

a Clerk  on 17.02.1981.  Thereaf ter  he was pr fomoted to  the rank of  Subedar .

ln  v iew of  the onset  o f  Diabetes he *u,  p l l .ud in  low medica l  category P3

(Temp) with effect from 26th May, }OOG for disabi l i ty "TYPE 2 DIABETES

MELLITUS".  On rev iew,  he was p laced in  Rprmanent  low medica l  category

P2 (Permanent)  wi th  e f fect  f rom 10.11.200$.  Consequent  to  be ing p laced in

permanent  low medica l  category,  the appl icant 's  case was rev iewed and

was brought before a Release Medical BQard dated 24.05.2008 and was

quant i f ied @2A% disabi l i ty  accord ing to  Which he was d ischarged f rom

serv ice on 31.08.2008 being a low medica l  (a tegory in  terms of  an Army HQ

Policy letter dated 12.04.2007 and was dpnied disabi l i ty pension on the

ground that  the d isabi l i ty  was nei ther  a t t r ibutab le to  nor  aggravated by

Mi l i tary  Serv ice.  He was granted Serv ice Pqnsion v ide PCDA (P) ,  A l lahabad-

PPO No.S /042729/2008 (ARMY) which has been rev ised f rom t ime to  t ime.

3.  Feel ing aggr ieved,  the appl icant  submi t ted an appeal  before the

competent authori ty dated 23.09.2009 which was rejected on the ground

that  RMB has appropr ia te ly  he ld  the d isabi l l i ty  as ne i ther  a t t r ibutab le to  nor

aggravated by Mil i tary service vide letter pated 22.12.2010 and the same

was conveyed to  the appl icant .  Being d issat is f ied wi th  the re ject ion of  f i rs t



appeal  the appl icant  prefer red second appeal  on 22.02.2011 which was

also rejected vide letter dated 16.10.20t2 stat ing that Disease TYPE-2

DIABETES MELLITUS assessed 20% for  l i fe  is  ne i ther  a t t r ibutab le to  nor

aggravated by mi l i tary  serv ice and the same was conveyed to  the pet i t ioner

vide letter dated Ot.!1,.2012. Being aggrieved over the al leged gross

in just ice done on the par t  o f  the Army author i t ies  regard ing grant  o f

d isabi l i ty  pens ion,  the appl icant  had f i led an Or ig ina l  Appl icat ion

No.2712013 before the Hon'b le  Armed Forces Tr ibunal ,  Regional  Bench,

Kolkata.  The Hon'b le  Bench permi t ted the appl icant  to  wi thdraw the

Or ig ina l  Appl icat ion on the ground of  mul t ip l ic i ty  o f  prayers and permi t ted

to f i le  f resh appl icat ions for  grant  o f  promot ion and d isabi l i ty  pens ion

separate ly .  Hence,  th is  Or ig ina l  Appl icat ion has been f i led for  grant  o f

d i sab i l i t y  pens ion .

4.  In  a f f idav i t - in-opposi t ion f i led by the respondents  i t  has been s tated

that  JC-64I542 Ex-Sub Rajendra Kumar Singh was enro l led on 17.02.1981.

He was placed in low medical category P3 (Temporary) with effect from 26th

Muy,2006 for  d isabi l i ty  "TypE 2 DIABETES MELLITUS",  On rev iew he was

placed in  permanent  low medica l  category P2 (Permanent)  wi th  e f fect  f rom

LOth November,  2006.  As soon as the appl icant  was p laced in  the low

medica l  category,  the appl icant 's  case was rev iewed based on the po l icy  on

management  o f  permanent  low medica l  category personnel  issued v ide

IHQ of MoD (Army) letter No.8/10201/06-08lVol l lVP-3 (PBOR) dated t-2'n

Apr i l ,  2007.  Accord ing ly ,  the appl icant  was brought  before a Release

Medica l  Board and d ischarged f rom serv ice on 3 l - ' t  August ,  2008 upder  AR



2008 under  AR-13(3)  i tem |  ( i i i )  read in  conjunct ion wi th  Army Rule

as per  Discharge Order  issued v ide ASC Records (South

No,1B14IDOILMCICA-3(Disch/JCOs) dated 15'n March, 2008. A

he was granted Serv ice Pension v ide PCDA (Pensions) ,  A l laha

No.S/Oa2729/2008 (ARMY),  which has been rev ised f rom t ime to

connected wi th  serv ice,  However ,  percentage of  d isabi l i ty  was ass

the rate of 20% for life.

4( i ) .  As per  para 173 of  Pension Regulat ions for  the Army,  1-

l ,  t he  p r imary  cond i t i on  fo r  g ran t  o f  d i sab i l i t y  pens ion  i s ' un less  c

speci f ica l ly  prov ided a d isabi l i ty  pens ion may be granted to  an i

who is  inva l ided f rom serv ice on account  o f  d isabi l i ty  which is  a t t r

to  or  aggravated by mi l i tary  serv ice and is  assessed aI20% or  ove

the appl icant 's  d isabi l i ty  has been cons idered as ne i ther  a t t r ibutab

aggravated by mi l i tary  serv ice and a lso the d isabi l i ty  is  not  conn

mi l i tary  serv ice by the RMB, he is  not  e l ig ib le  for  grant  o f  Disabi l i ty

as per  Army Regulat ions ment ioned above,

4( i i ) .  D isabi l i ty  Pension c la im of  the appl icant  was adjud icate

competent  author i ty  in  terms of  IHQ of  MoD (Army

No.8/40122/MA(P)/AG/PS-5 dated 20'n July, 2006. The said

re jected for  the reasons that  d isabi l i ty  o f  the appl icant  was held a

13 (2A)
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ime.  As

per  the f ind ings of  the RMB dated 24 'n  May,2008 conducted at  l - Base

Hospi ta l ,  the appl icant 's  d isabi l i ty  "TYPE 2 DIABETES MELLITUS" wa he ld  as

nei ther  a t t r ibutab le to  nor  aggravated by mi l i tary  serv ice d not
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at t r ibutab le to  nor  aggravated by mi l i tary  serv ice and the sa C  W A S



appl icant  accordingly submit ted an appeal  to ACFA on 23'o Sepember,

communicated to  the appl icant  wi th  an adv ice to  prefer  an appeal

the dec is ion to  the Appel la te  Commit tee on F i rs t  Appeals  (ACFA)

Records (South)  le t ter  No.JC-641542INS/DP dated Bth Apr i l ,  2

2009 which was re jected on the grounds that  RMB has appropr ia t

the d isabi l i ty  as ne i ther  a t t r ibutab le to  nor  aggravated by Mi l i tary

v ide In tegrated Headquar ters  o f  MoD (Army)

No.8/40502/121/ t0 lA3/?S-A ( tmp- i l )  dated 22 'o  December,  20

outcome of  the f i rs t  appeal  was conveyed to  the appl icant  wi th  th

Commit tee on Pension wi th in  s ix  months in  case not  sat is f ied

aforesaid dec is ion,  Accord ing ly ,  the appl icant  prefer red second a

22no February, 2011, which was also rejected by IHQ of MoD (Ar

letter No.B/38046A192/2013.lAclPS-4 (2no Appeal) dated 16th

d isease is  cons idered to  be a metabol ic  d isorder  and has no serv i

causative factor. Reject ion of second appeal was conveyed to the

vide ASC Records (South) letter No.JC-64154212no AppL/Dp-i l t  0

November ,2012 .

4( i i i ) .  As regards Broad Banding of  d isabi l i ty  e lement  f rom 20% t

per  Para 7.2 of  Government  o f  Ind ia ,  Min is t ry  o f  Defenc

No.1(2)197/D (Pen-C) dated 31, ' t  January, 2AO!, benefi t  of rour

percentage of  d isablement  for  grant  o f  Disabi l i ty  Pension is  appl

against

de ASC

. The

ly  he ld

Service

letter

0.  The

advice

i th  the

pea l  on

y)  v ide

ctober,

re la ted

t i t ioner

to  prefer  second appeal  to  Chai rman,  Defence Min is ter 's  A pel la te

2012 s tat ing that  the d isease "TYPE 2 DIABETES MELLITUS" asses 20%

for  l i fe  is  ne i ther  a t t r ibutab le to  nor  aggravated by l imi tary  serv .  This

dated

50% as

letter

ing off

b le  to



those ind iv iduals  who were inva l ided out  o f  serv ice/d ischarged f ro service

on medica l  grounds before compet i t ion of  terms of  engagement  on r after

01 January,  1996 and are in  rece ipt  o f  Disabi l i ty  Pension.  H

app l i can t  i s  no t  i n  rece ip t  o f  D isab i l i t y  Pens ion  be ing  no t  en

re,  the

D isab i l i t y  Pens ion  as  he ld  by  RMB.  Hence ,  the  ques t ion  o

banding/ rounding of f  the percentage of  d isabi l i ty  pens ion does not

t led to

broad

5.  By p lac ing h is  re l iance upon severa l  pronouncements of

Apex  cour t  Mr .  K .  Ramesh ,  l d .  counse l  f o r  t he  app l i can t  submi t

as aggravated due to  mi l i tary  serv ice.  l t  was fur ther  contended w

there is  any causat ive factors  o f  s t ress and s t ra in  o f  mi l i tary  se

env i ronmenta l  haza rdous  se rv i ce  o r  d ie ta ry  compu ls ions ,  d i seases

"Diabetes '  cer ta in lV cannot  be const rued as a Metabol ic

Const i tu t ional  Disease and he was in  SHAPE-1 category at  the

enro lment .  The onset  o f  d iabetes took p lace on ly  in  May 2006 b

t ime  he  had  a l ready  pu t  i n  25  yea rs 'o f  m i l i t a ry  se rv i ce .  There f

f i tness of  th ings the appl icant  deserves to  be granted d isabi l i ty  pen

s ince i t  has been quant i f ied @20% for  l i fe  i t  needs to  be increas

by Board Banding system as per  Govt .  o f  Ind ia  le t ter  dated 31.01.

nse .

on 'b le

d  tha t

'D iabetes '  is  an in terna l  d isease/a i lment  due to  serv ice condi t ions,d ieta ry

habi ts  and most  impor tant ly  is  not  const i tu t ional  in  nature.  The a p l i can t

' getsh a d  s e r v e d  i n  T e n g a  ( A r u n a c h a l  P r a d e s h )  w h e r e i n ' D i a b e t

aggravated due to  t inned food in  505 ASC Bat ta l ion under  HQ 5 un ta in

D iv i s ion  and  thus  a t  l eas t  t he  app l i can t ' s  a i lmen t  shou ld  have  beentreated

enever

ice or

l i ke  the

enet ic

ime of

wh ich

,  i n  the

o n  a n d

@s0%

001,  in

Pu nja bthe  l igh t  o f  the  judgment  da ted  12 ,02 .2008 passed by  the  Hon 'b l



and Haryana High Cour t  in  the case of  Paramj i t  S ingh vs.  Union of

W,P .  No .6712007 .

6.  Per  cont ra Mr.  Sauvik  Nandy,  ld .  counsel  for  the resp

re i terated the s tand taken in  the af f idav i t - in*opposi t ion and submi t

the appl icant  is  get t ing serv ice pension and is  not  ent i t led for

pension as h is  d isabi l i ty  is  ne i ther  a t t r ibutab le to  nor  aggravated by

serv ice and the appl icant 's  c la im has been r ight ly  re jected

a uthor i t ies .

7.  We have heard the ld .  counsel  for  the par t ies and peru

records of  the case.  Ind isputably ,  the appl icant  was enro l led in  th

nei ther  a t t r ibutab le to  nor  aggravated by mi l i tary  serv ice af ter  co

almost  25 years of  mi l i tary  serv ice.  l t  is  a lso not  in  d ispute that  a t

o f  h is  enro lment  in  the year  L981 he was medica l ly  and phys ica l ly  e

and found f i t  as  per  prescr ibed medica l  s tandards and was not

f rom any d isease inc lud ing the d isease in  quest ion i .e .  "TYPE 2

MELLITUS" and at  the t ime of  d ischarge h is  d isabi l i ty  was found

l i f e  wh ich  i s  the  ba re  m in imum in  te rms  o f  A rmy  Regu la t i on  17

Pension Regulat ions for  the Army,  1961.The Medica l  Board has re j

ndents

ed that

isabi l i ty

mi l i tary

by the

d  the

l n d i a  n

Army on 17.02.1981 and was d ischarged f rom serv ice on 31.08.2 8  be ing

a low medica l  category in  terms of  Army HQ Pol icy  le t ter  dated 12. ,2007

and  was  den ied  d i sab i l i t y  pens ion  on  the  g round  tha t  the  d i sabi ty was

plet ing

he  t ime

mined

uffer ing

IABETES

20% for

of the

ted the

c la im for  d isabi l i ty  pens ion on ly  on the ground that  the d isabi l i tywas not

at t r ibutab le to  or  aggravated by mi l i tary  serv ice.  The only  quest in  anses



i tse l f  suf f ic ient  to  deny the appl icant 's

B , Before adver t ing to  the facts  o f  the case i t  would be appr ate to

refer  to  Pension Regulat ion that  governs the f ie ld .  Regulat ion 173 re

"( I73 Pr imary condi t ions for  grant  o f  d isabi l i ty  pens ion)  :

Unless otherwise spec i f ica l ly  prov ided a d isabi l i ty  pens ion c s is t ing

iv idualof  serv ice e lement  and d isabi l i ty  e lement  may be granted to  an in
who is  inva l ided out  o f  serv ice on account  o f  a  d isabi l i ty h i ch  i s

I ty  andat t r ibutab le to  or  aggravated by mi l i tary  serv ice in  non-bat t le  casu
is  assessed at  20 per  cent  or  over . "  The quest ion whether  d is i l i ty  is

u n d e rat t r ibutab le to  or  aggravated by mi l i tary  serv ice shal l  be determine

on the above backdrop is  whether  or no t  the  Med ica l  Board ' s  oo in

c la im fo r  d i sab i l i t y  pens ion .

the  Ru le  i n  Append ix  l l  i . e .  En t i t l emen t  Ru les  fo r  casua l t y  pe

awards tg \z . "

"The approach to  the quest ion of  ent i t lement  to  casual ty  pe
awards  and  eva lua t ion  o f  d i sab i l i t i es  sha l l  be  based  on  the  f
presu m pt ions:

(a )A  member  i s  p resumed to  have  been  in  sound  phys i

menta l  condi t ion upon enter ing serv ice except  as to
d isabi l i t ies  noted or  recorded at  the t ime of  ent rance.

on  i s  i n

srona ry

s iona ry

l lowing

I  a n d

hysica I

J , For  the purpose of  eva luat ion of  d isabi l i t ies ,  two presumpt ins  a re

p rov ided  under  Ru le  5 .  They  read  thus  :

(b )  In  the  even t  o  h i s  subsequen t l y  be ing
med ica l  g rounds  any  de te r io ra t i on  i n
p lace is  due to  serv ice. " .

d ischarged f rom se ice on

h is  hea l th  wh ich  h s  taken

10. Rule t4  o f  the Ent i t lement  Rules s t ipu la tes how to  de ermtne

whether  a  d isease shal l  be deemed to  have ar isen in  serv ice or  not .

t h u s :

I t  reads

"1,4.  Diseases -  In  respect  o f  d iseases,  the fo l lowing ru l

observed *



(a)  Cases in  which i t  is  estab l ished that  condi t ions of

serv ice d id  not  determine or  cont r ibute to  the onset of  the

ase  w i l ld i sease  bu t  i n f l uenced  the  subsequen t  cou rses  o f  t he  d i
fa l l  for  acceptance on the bas is  o f  aggravat ion.

(b )  A  d i sease  wh ich  has  led  to  an  ind i v idua l ' s  d i sch

death wi l l  ord inar i ly  be deemed to  have ar ise in  serv ice,  i f

o f  i t  was made at  the t ime of  the ind iv idual 's  accept ce for
mi l i tary  serv ice.  However ,  i f  medica l  op in ion ho lds,  for  re sons to
be s ta ted,  that  the d isease could not  have been dete
medica l  examinat ion pr ior  to  acceptance for  serv ice,  the
wi l l  not  be deemed to  have ar isen dur ing serv ice.

l ies  to  prove the ent i t lement  condi t ions.  The sa id  Rule is  quoted bel

"Onus of  proof -  9 .  -  The c la inrant  shal l  not  be ca l led upon t
the condi t ions of  ent i t lements.  He/she wi l l  rece ive the benef i t
reasonab le  doub t ,  Th is  bene f i t  w i l l  be  g i ven  more  l i be ra l l y  to  the  c l
in  f ie ld /a f loat  serv ice cases."

prove

of  any

ima nts

Whi le  cons ider ing the aspect  o f  onus of  proof ,  the Hon'be Apex

n 2013cour t  in  the case of  Dharamvi r  s ingh vs.  Union of  Ind ia  repor ted

Vol ,V l l  SCC 316 has observed as under  : -

i l i ta  ry

rge or
note

d o n

d isease

i t  must

service

nd  tha t

(c)  l f  a  d isease is  accepted as hav ing ar isen in  serv ice,
a lso be estab l ished that  the condi t ions of  mi l i tarv
determined or  cont r ibuted to  the onset  o f  the d isease
the condi t ions were due to  the c i rcumstances of  duty  in
se rv ice. "

i l i tary

1,I , Rule 9 of  the Ent i t lement  Rules mandates upon whom the burden

12 .

"The onus of  proof  is  not  on the c la imant  (employee) ,  the
that  onus of  proof  that  the condi t ion for  non-ent i t lement
employer .  The c la imant  has a r ight  to  der ive benef i t  o f  any
doubt  and is  ent i t led for  pens ionary benef i t  more l ibera l ly . "

co l l a ry  i s

I S i th  the

rea ona  b le

.  Ra jb i r

5 after

of  the

13 ,  The  Hon 'b le  Apex  Cour t  i n  a  s im i la r  case  -Un ion  o f  I nd ia  v

Singh -Civi l  Appeal No.2904 of 20I!  etc. decided on j ,3.02.20

cons ide r ing  Dharamv i r  s ingh  (sup ra )  and  upho ld ing  the  dec is io

Tr ibunal  grant ing d isabi l i ty  pens ion to  the c la imants  observed :



10

" . . .The essence of  the ru les,  as seen ear l ier ,  is  that  a  memb r of  the
armed forces is  presumed to  be in  sound phys ica l  and menta l  con

the t ime of  h is  ent ry  in to  serv ice i f  there is  no note or  recor

cont rary  made at  the t ime of  such ent ry .  More impor tant ly ,  in  the
his  subsequent  d ischarge f rom serv ice on medica l  grou

deter iorat ion in  h is  heal th  is  presumed to  be due to  mi l i tary  serv e .  Th is
necessar i ly  impl ies that  no sooner  a  member of  the force is  d ischaged on
med ica l  g round ,  h i s  en t i t l emen t  to  c la im  d i sab i l i t y  pens ion  w i l l  a r i ,  un less

hat  theo f  cou rse ,  the  emp loye r  i s  i n  a  pos i t i on  to  rebu t  the  p resumpt ion

disabi l i ty  which he suf fered was nei ther  a t t r ibutab le to  nor  aggra
mi l i t a ry  se rv i ce .  . . .

ted  by

ent of

l ibera l ly  so as to  benef i t  those who have been sent  home wi th  a  d is

rpreted

bi l i ty  a t
t imes even before they completed the i r  tenure in  the armed forces.

i t ion at

to  the

vent of

,  a n y

who l l y

ens ion

ha t  the

such  a

e  ru  l es

ber  o f

. , .There may indeed be cases,  where the d isease was
unre la ted  to  m i l i t a ry  se rv i ce ,  bu t ,  i n  o rde r  tha t  den ia l  o f  d i sab i l i t y
can be just i f ied on that  ground,  i t  must  be af f i rmat ive ly  proved

d isease  had  no th ing  to  do  w i th  such  se rv i ce ,  The  bu rden  to  es tab l i s
d i sconnec t  wou ld  l i e  heav i l y  upon  the  emp loye r  fo r  o the rw ise  t
ra ise a presumpt ion that  the deter iorat ion in  the heal th  o f  the me
the serv ice is  on account  o f  mi l i tary  serv ice or  aggravated by i t . so ld ie r

h i m  o ncannot  be asked to  prove that  the d isease was cont racted by
account  o f  mi l i tary  serv ice or  was aggravated by the same."

14.  Hon'b le  Supreme Cour t  has re i terated the same v iew in  Civ iAppea l

n ion ofNo .11 -208  o f  2011"  dec ided  on  Februa ry  24 ,2015  in  the  case  o f

Ind ia  vs ,  Angad  S ingh  T i ta r i a  (2015  SCC OnL ine  SC 181) .

15 .  The  Pr inc ipa l  Bench  o f  t he  A rmed  Forces  T r ibuna l ,  New De lh i

No .171  o f  2014  be tween  Nb .  Subedar  Man i  Kumar  Mar tand  and  U

v ide  Order  da ted  13 .01 .2015  dea l i ng  w i th  the  a i lmen t  o f  Type  2 i a  be tes

Mel l i tus  in  substance has he ld that  the d isease is  aggravated by

se rv ice.



1.t

1-6.  Rever t ing to  the facts  o f  the case admi t ted ly  the appl icant  ha

in  Tenga  (A runacha l  P radesh)  where in  the  D iabe tes  m igh t  have  ag

due  to  t i nned  food .  Genera l  Gu ide l i nes  fo r  assessment  o f  i

disabi l i t ies and their  causal  re lat ionship to mi l i tary serv ice has bee

by the Minist ry of  Defence,  Govt .  of  India in the year 2008. Para.2

and regulat ions and pr inc ip les of  law set t led by the Hon'b le  Apex

i ts  var ious pronouncements,  we are of  the cons idered opin ion

appl icant  has been wrongly  denied benef i t  o f  d isabi l i ty  pens ion.  M

no reasoned opin ion has been g iven by the Medica l  Board g iv ing

reasons  on  the  bas is  o f  wh ich  the  Med ica l  Board  conc luded

pet i t ioner 's  d iseases is  ne i ther  a t t r ibutab le to  nor  aggravated by

serv ice.  A mere conc lus ion wi thout  reason is  not  a  va l id  medica l

Therefore,  medica l  op in ion cannot  be accepted and the appl icant  is

to  the re l ie f  as per  the aforesaid d iscuss ion inc lud ing the b

rounding of f  the d isabi l i ty  pens ion in  the l ight  o f  the dec is ion of  the

Supreme Cour t  de l i ve red  in  C iv i l  Appea l  No .41B/2012  -Un ion  o f

Ram Avtar  dec ided on 1-0.1.2.2014.

served

ravated

i v idua l

issued

of the

said Guide l ines s t ipu la tes that  Type 2 Diabetes Mel l i tus  wi l l  be nceded

aggravated i f  onset  occurs whi le  serv ice in  F ie ld ,  Cl  Ops,  HAA and pr

af loat  serv ice.

longed

t7 .  Consider ing the facts  o f  the case in  the l ight  o f  a fore-ment io ru les

18.  For  the reasons ment ioned above,  the O,  A.  is  a l lowed.  l t

the pet i t ioner  is  ent i t led to  20% of  d isabi l i ty  pens ion which is  to

of f  f rom 20% to 50% accord ing to  the Govt . 's  dec is ion dated

I S

be

our t  i n

at  the

reover,

out  the

ha t  the

mi l i t a ry

p i n i o n .

ent i t led

nefi t  of

Hon 'b le

nd ia  vs .

e ld  tha t

ou  nded

31 . L.2001.



1 ' )

the date of receipt of this ordqr. No order ap to costs.
l

with

from

fficer,

be furn ished to  both s ides af tqr  observance of  usual  formal i t ies .

A plain copy of the or.der,duly countprs igned by the Tr ibunal

(Justice N. K. A
Member ( Judic

(Lt Gen Gautam Moorthy)
Member (Administrative)
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ng


