
CORAM

HON'BLE LT GEN K.P.D. SAMANTA. MEMBER (ADMINISTRATIVE)

FROM NO. 21

(SEE RULE 102(1}I

ARMED FORCES TRIBUNAL , KOLKATA BENCH

APPLICATION NO : OA NO.03/2911

ON THURSDAY this the 22^d dav of MARCH' 2012

ANANDA GOPAL SAHA,

Son of  Late Purna Chandra Saha res ident  of  V i l lage & P'O'  -T0ngi ,

P.S.  Nowda,  Dis t  -Murshidabad,

West  Bengl ,  P in Code -741156.

Present  Address :  Navin Market ,  Mira Ba: tar

Plassey,  Dis t .  Nadia,  West  Bengal ,  P in -  74t t56 '

I .

. . . . . .  Pet i t ioner

-VS-

Union of  Ind ia,  serv ice through the

Secretary, Department of Defence, Gotrt '  of India'

New Delh i ,  South Block -  110001'

The Addi t ional  Di rector  General  Personal  serv ices,

Adjutant  General 's  Branch,  ln tegrated HQ of  MOD (Army), ,

AHQ/P.O.  -  New Delh i  -  110011'

The Director  General  o f  Armed f :orces Medical  Serv ices,

Of f i ce r  o f  the  D .G.A .F .M.S . /M 'S '  (Pen) ,  Room No '  132 '

L Block,  Min is t ry  of  Defence,  New Delh i  -  110001'

The Comtnandant  Base Hospi ta l ,  Delh i  Cant t ,

Pin - 900106, C/o 56 APO

The OIC l , lER GrouP,

Signal  Records (CorPs of  S ignals)

Pos t  Bag  No .  05 ,  Jaba lPur  (M 'P ' )

2 .

3 .

4 .

5 .

' f



6 . The Com ma nding Off icer,

Mi l i tary  Hospi ta l ,  PNJIM,

Goa.

The Pr inc ipal  Contro l ler  o f  Defence Account  (P) ,

A l lahabad  (U .P . ) .

Dy .  D .A .D.S .  A l lahabad ,  (U .P . )

The Senior Records Off icer,

OIC Records,  Signal  Records (Corps of  S ignals) ,

PIN - 90Lt24, Clo 56 APO.

7 .

8 .

9 .

Respondents

For  the pet i t ioner  :  Mr.

For  the respondents :  Mr.

Di l ip  Kumar Mai t i  ,  Advocate

Anand Bhandar i  ,  Advocate

O  R D E R

r H ,BLE LT K.P.D. ANT BER tN l s TIVE

1.  Ananda Gopal  Saha is  a ret i red subedar f rom the corps of  S ignals .  The Jco ret i red f rom serv ice

on 2g.02.04 af ter  approx imate ly  2g years of  mi l i tary  serv ice.  The appl icant  dur ing h is  serv ice was

detected wi th pr imary Hyper tension on 20. !2.2001 for  which he was p laced in  low medical  category '

Despi te being p laced in  such low medical  category,  he cont inued to serve t i l l  he completed h is  co lour

serv ice inc luding 2 years of  extension and f ina l ly  ret i red ep l$ .1c2 .2004 as per  ex is t ing ru les and terms

and condi t ions.

2.  The appl icant ,  subsequent  to  h is  ret i rement ,  was awarded honorary rank of  Sub Maj '  At

present ,  he is  receiv ing the pension that  is  due to h im as;  a subeclar  wi thout  any d isabi l i ty  pension '
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3.  whi le  the appl icant  was being d ischarged,  h is  Release Medical  Board was held at  MH Panaj i

(Goa) on 01.12.2003.  In  the said Medical  Board (Anne>rure R - '  l l  o f  the Af f idav i t  in  opposi t ion)  h is

disabi l i ty of Hypertension was not considered to be attr ibutable or aggravated due to mil i tary service'

Endorsement to this effect has been made by the Medical Board Authorit ies in Part V of the said

proceedings. He was, however, considered to have suffered 30% disabit i ty for l i fe'

4 .  Aggr ieved by the denia l  o f  d isabi l i ty  pension,  the appl ic i ln t  d id  represent  h is  case through the

prescr ibed procedure of  appeal  before the author i t ies in  the Arm'y HQ and Min is t ry  of  Defence as par t  o f

L, t  and 2nd appeals respect ive ly .  Both h is  appeals were re jected. l -he Defence Author i t ies in  the Army HQ

had held an Appeal  Medical  Board on 08.03.2010 at  Base Hospr i ta l ,  Delh i  cant t ,  in  response to h is  2nd

appeal .  This  Medical  Board proceedings have been f i led as par t  o f  a t tachments to  the appl icat ion (Page

52).  The appl icant  received a copy of  th is  Board Proceecl ings a longwi th an in t imat ion that  h is  2no appeal

was rejected vide signar Records retter No. R/JC-37o6zo/DP-2lNER dated 25'08'2010'

5.  Besides the ib id  gr ievance for  not  receiv ing any d isabr i l i ty  pension,  the appl icant  fur ther  fe l t

aggr ieved that  h is  appl icat ion for  enro lment  in  Defence Secur i ty  corps was re jected because he was in

low medical category.

6.  The ld .  counsel  for  the appl icant  shr i  Di l ip  Kumar Mai t i  submit ted wr i t ten note of  arguments

and emphasized in  h is  ora l  submiss ions dur ing hear ing that  the appl icant  has suf fered immense

monetary ross,  f i rs t ly  for  being p laced in  low medical  category and secondly for  being denied d isabi l i ty

pension.  In  order  to  fur ther  emphasize h is  point ,  he submit ted that  the appl icant  could have been

promoted to h igher  ranks but  h is  fur ther  extension in  serv ice was denied for  being in  low medical

categorY.

i .
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7.  Notwi thstanding the above,  the appl icant  has conf ined h is  prayer  to  the point  that  he should be

al lowed d isabi l i ty  pension by consider ing h is  d isablement  (Hyper tension)  as aggravated due to mi l i tary

serv ice.  He submit ted that  he was qui te  f i t  and had rendered more than L6 years serv ice in  f ie ld  area '

Therefore, according to him, the stress and strain of service, especial ly on account of his nature of duty'

d id cause enough st ra ins,  which could have resul ted in  onset  of  hyper tension.  He prays that  the rat io  of

cer ta in decis ions by var ious High cour ts  and Benches of  l the AFT may be considered whi le  a l lowing the

appl icant  d isabi l i ty  pension by t reat ing h is  medical  d isorder  as aggravated/at t r ibutable due to mi l i tary

serv ice.  Such decis ions are : -

a) Bhanwar Lal  Verma -vs- uol  & ors,  deciderd by the Jaipur Bench of AFT in Transferred

Application No. 269 of 2010 dated 14'03'2001'

b) Ex cfn sugna Rm Ranol iya -vs- uor & ors rendered by the Hon'ble High court  of  Delhi  in

w.P. (c ) No. 369912004 dated July 27 ,2006'

c)  Sep Jai  S ingh vs Union of  Ind ia and ors repor ted in  1119 (2005)  DLT 66,  2005 (2)  ESc 1355'

d)  Ex.  Hav Bidhi  S ingh vs Union of  lnd ia and ors decided by the Hon'b le High cour t  o f  Delh i  in

w.P. @ No. t259612004 dated 22'07 '2008'

e ) E x H o n y . C a p t K i r o r i L a l _ v s - U o | & o r s , d e c i d e d b l , t h e H o n , b | e D e ] h i H i g h C o u r t i n W P O

4449 of 2006 dt. 11'9'2008'

g.  The respondents,  whi le  agreeing to the factual  aspects of  the appl icat ion,  vehement ly  opposed

the prayer  to  a l low the appl icant  any d isabi l i ty  pension s ince the Medical  Board on two occasions

(Release Medical  Board and Appeal  Medical  Board)  have r :onsidered h is  d isablement  as nei ther

at t r ibutable nor  aggravated due to mi l i tary  serv ice.  The responclents in  the i r  a f f idav i t  in  opposi t ion have

submi t ted  tha t the  Re lease  Med ica l  Board  fo r the  app l i can twa : ;  he ld  on  01 '12 '2001  a t  MH Pana j i  (Goa) '

The JCo was physica l ly  examined by the Board lvh ich opined that  the d isabi l i ty  of  "Pr imary
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Hypertension,, in his case was neither attr ibutable nor aggravated due to mil i tary service. Accordingly,

the appl icant 's  c la im for  d isabi l i ty  pension was re jected by PCDA (P) '

9 .  The respondents fur ther  submit ted that  the appl icant 's  appeal  against  non-grant  of  d isabi l i ty

pension as submit ted in  oct  2004,  was considered by the 1 ' t  Appel la te commit tee at  the level  o f  Army

He and re jected,  which was communicated to h im in  Nov 2006 (Annexure -R -  v  l l ) '  s imi lar ly  the

appl icant ,s  2nd appeal  of  Mar 2OO9 was considered by the Defence Min is ter 's  Appel la te Commit tee '  For

th is  purpose,  an Appeal  Medical  Board was held at  Base Hospi ta l ,  Delh i  Cant t .  on 08 '03 '2010'  This

Medical  Board a lso concurred wi th the opin ion of  Release lV ' led ica l  Board and a lso opined,  af ter

physica l ly  examining the appl icant ,  that  the d isabi l i ty  in  h is  case cannot  be considered as at t r ibutable

or  aggravated due to mi l i tary  serv ice.  The Board Proceedings are annexed as R -  X to the af f idav i t - in-

opposi t ion.

10.  The respondents re l ied on Rule t73 of  pension Regulat ions wherein i t  is  prov ided that  d isabi l i ty

pension can only  be awarded in  case such d isabi l i ty  lvas at t r ibutable or  aggravated due to mi l i tary

serv ice.  They have fur ther  c lar i f ied that  the appl icant  ret i red in  normal  course as per  h is  terms and

condi t ions of  serv ice and was not  boarded out  on account  of  be ing in  low medical  category '  He was not

g iven 2 more years of  extension and was denied re-empr loyment  in  DSC because he was in  low medical

category.  These decis ions were pure ly  in  consonance wi th extant  ru les on the subject '

t t .  The ld .  Advocate for  the respondents Shr i  Anand Bhandar i  has quoted the rat io  of  the fo l lowing

judgments to  suppor t  the act ion of  the respondents : -

a )

b)

contro l ler  o f  Defence Accounts (pensiorr )  and others vs s  Balachandran Nair  t2005 (13)

scc 129).

Minis t ry  of  Defence vs A.V.  Damodaran { (2009)  9 SCC}.

\ l
l , i L
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c) Di l ip Kumar Sharma vs Union of lndia & ors.  (T.A. No. 264 of 2009),  Jaipur

dated 18.11.2010.

tz. we have considered the arguments submitted b'y both sides and gone through

alongwith their  annexures, as appended by both sides'  We are of  the view that the

appl icant for al lowing his disabi l i ty pension would rest on two major points : -

Bench of  AFT

the aff idavits

prayer  of  the

was his disabi l i ty of , ,pr imary Hypertension" attr ibutat l le to mil i tary service or otherwise?

Appr icabi r i ty  of  the rat ios of  var ious judgements .n  the subject  as quoted by the ld '

Advocates from both sides.

13.  l t  is  very c lear  f rom the opin ion of  the Medical  l \u thor i t ies of  the Medical  Boards held on two

occasions (Release Medical  Board and Appeal  Medical  board)  t l ra t  the d isabi l i ty  of  the appl icant  was

nei ther  at t r ibutable nor  aggravated due to mi l i tary  serv ice.  we f ind no reason to d i f fer  wi th  the opin ion

of  such Medical  Boards,  especia l ly  in  v iew of  many ru l ing;s  on the '  subject  del ivered by the Hon'b le Apex

court from t ime to t ime, to the effect that the opiniorr of the Medical Boards should not be altered

without suff icient reasons.

t4.  Be that  as i t  may,  we shal l  now consider  the rat io  of  v 'ar ious judgments as quoted by the ld '

Counsels  f rom both s ides.

a)  Judgements quoted by the learned advocate of  the respondents '

i )  AFT Jaipur  judgement  in  the case of  Bhanwar Lal  Verma vs UOI (supra) '

ln  the ib id  case,  the Hon'b le AF:T went  on to agree wi th the opin ion of

Medicar  Board which had opined that  the pet i t ioners d isabi l i ty  was

attr ibutable to mil i tary service. Accordingly, the peti t ioner was awarded

disabi l i ty  pension,  s ince such a 'ward was denied by PCDA'  The rat io '

l :

a )

b )

J ,

--Jr
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therefore,  does not  apply  in  the subject  case.  In  fact  the ib id  judgement

suppor ts  the arguments t l ra t  "opin ion of  the Medical  Board should be

abided by" .

Ex Hony Capt  Ki ror i  La l  vs UOI (Supra)  decided by Hon'b le Delh i  High

court has no relevance to the present case since the cause of act ion and

prayers are ind i f ference to contents of  the subject  appl icat ion '

Delh i  High Court  Judgemernt  in  Sugnaram Ranol iya vs UOI (Supra) '  In  the

ib id case the d isablement  had onset  in  f ie ld /ext reme cold c l imate in

snow bound area.  The facts  and c i rcumstances of  the case are tota l ly

dif ferent and un-related to the present case. Therefore, rat io of this

judgement  is  not  re levanl t  to  th is  r :ase '

Ja i  S ingh vs uol  (supra) ;  in  the l ib id  case the type of  d isabi l i ty  and the

condit ions of i ts onset wrere dif ferent to the present case' The rat io of i t

has no re lat ionship wi th the present  case '

Bid i  S ingh vs uol  (supra) .  This ;  case re lates to arb i t ra t ion between

disabi l i ty  pension and serv ice e lements of  such pension.  ln  case of  in jury

susta ined by the appl icant .  Thenefore,  rat io  of  th is  judgement  wi l l  not

i i i )

have any bear ing on ther  present  case '

b)  The judgements as c i ted by the respondents:  Hon'b le Apex cour t  judgement  in  cDA

(P) vs s .  Bal  chandran Nair  (supra) .  In  the ib id  case,  the Ld '  Judges upheld re ject ion

of  the d isabi l i ty  pension and observr :d : -

iv)

v)
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, ,We have a l ready referred to the opin ion of  the Medical  Board which found

the two disabi l i t ies from which the respondent was suffering were not

attr ibutable to or aggravated bv mil i tany service. clearly therefore, the opinion

of  the Medical  Board ru led out  the appl icabi l i ty  of  Regulat ion 53 to the case of

respondent. The diseases from which lre was suffering were not found to be

attr ibutable to or aggravated 1by mil i tary service, and were in the nature of

const i tu t ional  d iseases.  Such being the opin ion of  the Medical  Board '  in  our

v iew the respondent  can der ive no benef i t  f rom Regulat ion 53.  The opin ion of

the Medical  Board has not  beerr  assai lec l  in  th is  proceedings and therefore,  must

be accePted."

c)  Apex Court  judgement  in  Min is t ry  of  Defence vs A.V '  Damodaran (Supra) '  in  the

ib id judgement  the Apex cour t  wl r i le  set t i ing as ide judgment  of  the High cour t  is

in ter-a l ia  held that  : -

, ,Another relevant factor urhich is required to be noted is that the report of

the Medical  Board is  not  under  chal lenge.  As has been held by th is  Cour t ,  such

opin ion of  the Medical  Board 'would have the pr imacy and therefore '  i t  must  be

held that  the learned s ingle Judge and Div is ion Bench of  the High cour t  were

not  just i f ied in  a | |owing the c la im of  the respondent . , ,

d )  AFT Ja ipur  Bench  judgement  in  D i l i p Kumar  Sharma vs  UOI  (Supra ) '  The  ib id

judgement ,  whi le  re ly ing on re lated judgements of  the Apex cour t  has held that

opin ions of  the Medical  Boards cannrot  be replaced or  subst i tu ted unless

c i rcumstances compel  to  take contrary rev iew .  The rat io  of  th is  judgement  fur ther

st rengthens the v iew of  the opi r r ion of  the Medicar  Board should not  normal ly  be

cha l lenged .

15.  we have considered the facts  in  the l ight  o l i  the dor :uments annexed and the contents of  the

two Medical  Boards on the subject  and rat ios of  var ious Apex cour t  decis ions '  we are of  the opin ion

that  the appl icant  has not  brought  out  any other  per :u l iar  c i rcumstances that  would compel  us to  d i f fer

wi th the judgements wi th regard to the Medical  Board in  th is  case.  whi le  arr iv ing at  a  conclus ion '  we

I
q

- . - _ _ _ 3* r i  t
r  t ,  : .
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have a lso considered the deta i ls  of  physica l  serv ice rendered by the appl icant ,  as submit ted by the

appl icant  in  Annexure A -  1  to  the appl icat ion.

16.  We are of  the v iew that  the appl icant  had a normal  tenure of  mi l i tary  serv ice as would any other

defence person of  the Corps of  S ignals  would have undergone.  There has been no specia l  or  t raumat ic

condi t ions of  serv ice that  were brought  before us,  Therefore,  the onset  of  h is  d isabi l i ty  (Pr imary

Hypertension)  was indeed in  peace stat ion in  rout ine c i rcumst i tnces.

17.  ln  v iew of  the c i rcumstances as ment ioned above the appl icat ion stands d ismissed being devoid

of  any mer i t ,  wi thout  any cost .

18.  Let  a p la in copy of  th is  order  be handed over  to  the learned Advocates for  both the s ides.

' j . j

,.., ',, ,. \. 
tt" 

5o' 
-

: , :  L .  - . .' l '  
! .

(LT GEN K.P.D.  SAMANTA) (JUS' i lCE SADHAN KUMAR GUprA)

MEMBER (ADMTNTSTRATTVE)  MEI /BER (JUD|CIAL)


