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O R D E R

(1 )

(2 )

(3 )

(4)

PER LT GEN GAUTAM MOORTHY, MEMBER (ADMINISTRATIVE)

1. .  Th is  is  an appl icat ion under  sect ion 14 of  the Armed Forces Tr ibunal  Act ,

2OO7 praying for grant of Family Pension to the W/O No. 604201 (Late) Corporal

l ( ishore Chadra Tr ipathy.  The case was in i t ia l ly  f i led in  the Hon'b le  High Cour t

o f  Or issa be ing No.  O.J .C.5402/1995 dt .  14.08.1995;  rece ived on Transfer  and

acco rd i ngly re-n u m be red a s T.A"*,St+ /z6tq.
. t r :

&-

HON,BLE DR. (MRSl)  JUSTICE INDIRA SHAH. MEMBER ( lUDlClAL)
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2 .  The  husband  o f  t he  app l i can t  was  en ro l l ed  i n  the  Ind ian  A i r  Fo rce  on

12.06.197l- and was discharged from the service on 31.07.1986 with a reserve

l iab i l i ty  for  two years.  The deceased Ai r  Warr ior  had served in  the Ind ian Ai r

Force for  17 years and 206 days inc lud ing the two years reserve l iab i l i ty  per iod.

At  the t ime of  d ischarge,  the appl icant 's  husband was receiv ing on ly  Disabi l i ty

Element  o f  Pension @ 30 % but  was not  granted Serv ice Element  o f  the Pension

al though he had completed to ta l  serv ice of  15 years and 20 days.  His  qual i fy ing

service, however, was L3 years and 318 days as he was Absent Without Leave

(AWL) from 19.08.1984 to 26.07.1985; a total of 342 days. He was awarded 84

days conf inement  and c lose ar rest  by a Dis t r ic t  Cour t  Mar t ia l  (DCM).  Moreover ,

as per  the respondents ,  the to ta l  non qual i fy ing per iod amounts to  432 days.

3. The above facts have not been controverted by the respondents. The

husband of the appl icant passed away on 30.1,L2007 and ult imately the

appl icant  (wi fe  o f  the deceased Ai r  Warr ior )  f i led the subst i tu t ion appl icat ion

which was accepted.

4. The Respondents whi le not controvert ing the facts, have stated that the

appl icant 's  husband was not  ent i t led to  Serv ice Element  o f  Pension as he had

not  completed the s t ipu la ted 15 years of  serv ice which is  a  s ine qua non for

earn ing the Serv ice Element  o f  Pension.  In  v iew of  the non qual i fy ing per iod of

432 days be ing the per iod of  unauthor ized absence f rom duty  and the per iod of

detent ion,  serv ice e lement  o f  pens ion was not  granted to  the appl icant 's

husband.  Therefore,  the appl icant  was not  e l ig ib le  for  the Serv ice Element  o f

Fami ly  Pension.  S ince,  the a i r  warr ior  was not  e l ig ib le  for  serv ice pension

hence,  the wi fe  o f  the a i r  warr ior  was not  a lso e l ig ib le  and therefore,  she was

not  granted the ord inary  fami ly  pens ion.
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5. The provision for grant of Service Element of Pension for qual i fying service

had been laid down in Para 11.4 of the Pension Regulat ions for the Air Force.

Subsequent ly ,  these Regulat ions have been amended v ide Govt .  o f  Ind ia ,

Ministry of Defence letter No. 4684lDlR/(PN)/2001 dt.  14.08.2001 for

condonat ion of  shor t  fa l l  for  a  maximum per iod of  t2  months which can be

condoned for service and reservist pension in respect of the personnel who are

discharged from service except for those who ore discharged ot their own

request are eligible for service pension ond gratuity under Para 774 of the

Regulations having less than 75 yeors of service.

6.  Ld.  Counsel  for  the appl icant  produced a Judgement  o f  the Hon'b le

Supreme Cour t  i n  C .A .  No .9389 /2014  -  Un ion  o f  I nd ia  and  Anr .  Vs  Surender

Singh Parmar dt .  20.01.2015.

7.  In  th is  Judgement  (supra)  the per iod of  shor t fa l l  has been condoned for

grant  o f  serv ice e lement  o f  pens ion.  The re levant  por t ion of  the order  is

rep roduced  be low : -

o7. The note below pqrdgrqph 5 of the Government of lndia, Ministry
of Defence instructions dated 30t' October, 2987 ot Clause 5 provides

that in calculating the length of qualifying service froction of a year

equal to three months qnd qbove but less than six months shall be

treated os d completed one half year for reckoning quolifyinq service.
The sqid provision reods as follows :'

(a) xxx xxxx xxxxxx
(b) xx xxxx xxxxxx
Notes:

H To H) xxxx
(5) ln calculqting the length of quolifying service fraction of a
yedr equol to three months and above but less than six months
sholl be treated qs a completed one half year and reckoned qs

qualifying service."

xxxxxx

xxxxx
xxxxx

xxxxx
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B. ln view of the oforesaid provisions the respondent is entitled to

claim totol period of service as 74 yedrs for the purpose of calculation of

pension, By Government of India, Ministry of Defence order dqted 74th

August, 2007 administrative power hqs been delegated to the competent

authority under clause (a) (v) the competent authority has been

empowered to condone shortfoll in quolifying service for grant of

pension beyond six months and upto 72 months. The said provision reod

as follows : -

(a) (v) condonation of shortfoll in Quolifying service for grant of
pension in respect of PBOR beyond six months and upto 72

months.

g. ln view of the aforesoid provisions, the respondent is also entitled

to claim for condonqtion of shortfoll in qualifying service for grant of

pension beyond six months and upto 72 months. lf the oforesaid power

hos not been exercised by the competent quthority in proper cose then it

wss within the jurisdiction of the High Court or Tribunal to pqss

oppropriate order directing the quthority to condone the shortfall and to
grant pension to the eligible person, which hqs been done in the present

case and we find no ground to interfere with the substantive finding of

the Tribunal. However, qs we find that the respondent wos allowed to

retire from service on 24'h lune, 7985 when the instruction dated 74th

August, 2007 was not in existence, we hold that the respondent is

entitled for such benefit from such dqte on which the said instruction

cqme into effect. The Tribunal failed to notice the aforesaid fact but

rightly declared thqt the respondent's shortfoll in service stands

condoned. tn the facts of the cdse, we are of the view that it should

hqve been msde clear thot the respondent shall be entitled to benefit

w.e.f, 74th August, 2007 qnd not prior to the sqid date. The order passed

by the Tribunal stands modified to the extent qbove. The appeal stonds

disposed of with aforesaid observations."

B.  By us ing the same rat io  appl icable,  the husband of  the appl icant  was

indeed ent i t led to  the benef i t  o f  serv ice e lement  o f  pens ion by rounding of f  the

shortfal l  in service since, the deceased was having non qual i fying service of 432

days.  The Ai r  Warr ior  had rendered 13 years and 318 days of  regular  serv ice

which should,  in  the l ight  o f  the Hon'b le  Supreme Cour t  Judgement  lead to

rounding off  to L4 years of qual i fying service for grant of service element

pens ion .
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9. Therefore, the appl icant is ent i t led for condonation of the shortfal l  of one

year service for purposes of service element of pension from 14.08.2001 to

13.3.r.2007.

10.  The fo l lowing d i rect ions are issued :  -

(a)  The pet i t ioner  is  granted the serv ice e lement  o f  fami ly  pens ion for

her  la te  husband Cpl  K ishore Chandra Tr ipathy f rom 14.08.2001 ( the date

of appl icabi l i ty of this provision) upto 13.11.2007 (the date the Air Warrior

expi red) .

(b)  Fami ly  Pension at  ord inary  ra tes is  granted w.e. f  .  t4 . t t .2oo7.

(c)  In  so far  as the mat ter  o f  rounding of f  the Disabi l i ty  E lement  o f

Pension is  concerned,  the issue is  no longer  res in tegra.  Accord ing ly  30%

of  the Disabi l i ty  E lement  o f  Pension that  the la te  husband of  the appl icant

was receiving is to be rounded off  from 01.01.1996 to 30.11.2007 (the

date of  demise of  her  husband) .

(d)  The order  is  to  be implemented wi th in  the per iod of  4  months f rom

the date of receiving this Judgement; fai l ing which interest at 6Yo per

annum wi l l  be a lso be added to  the ar rears.

t I .  The appl icat ion is  a l lowed wi th  the d i rect ions as above.

12. No order as to costs.

13.  A p la in  copy of  th is  order ,  du ly  counters igned by the Tr ibunal  Of f icer ,  be

furnished to both the sides after observance of al l  usual formali t ies.

(LT GEN GAUTAM MOORTHY)
M EM BER (ADM I N TSTRATTVE)

(JUSTTCE TNDTRA SHAH)
MEMBER (JUDTCTAL)


