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1-. Heard learned counsel  appear ing for  the part ies '

2.  This  case s been transferred f fom the High Court of Orissa at Cuttack and has

as TA No. 9/2016 4rising out of OJC No. 352t of L997 '

se a counter aff idavil t  as well as rpjoinder aff idavit had been f i led

High Court at Orissa.

been regist

3 .  l n  th i s

ear l ier  in  th
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4.  A l though no suppor t ing documents have been f i led by e i ther  s ide,  some

personal  occurrence deta i ls  and le t ters  have been f i led bythe appl icantwhich are

not  cont rover ted by the respondents  in  the i r  counter  a f f idav i t "

5"  The case in  br ie f  is  that  the appl icant  was enro l led on 22.1! . tg l2  and was

medica l ly  boarded out  o f  serv ice on 9.3.1993 under  the prov is ions of  A i r  Force

Rules, 1969 Chapter l l l ,  Rule l-5 clause 2 (c) i .e. "On hqving been found medical ly

unfi t  for further service in the lAF" on account of head injury of (a) Dementia (b)

Post  Traumat ic  se izure (N-854 & E-813,345 (V-67) .  The rnedica l  board had

assessed h is  d isabi l i ty  a t  B0% for  l i fe .  The appl icant  had met  wi th  a  road acc ident

on 1 '7  '11.90 at  1900 hours in  Bhuj  where he was posted.  The in jur ies were found

nei ther  a t t r ibutab le nor  aggravated by Ai r  Force Serv ice and,  accord ing ly ,  he was

d ischarged  w i th  the  above  remarks  and  a l so  w i th  the  remark 'un f i t  f o r  c i v i l

emp loymen t ' "  The  app l i can t  pu t  up  an  app l i ca t i on  reques t ing  d i sab i l i t y  pens ion .

However ,  A i r  Force Record of f ice v ide the le t ter  No.  Ro/2714/676446 p.w.(D.p. -

3)  Dt"  8 .  Ju ly  1994 re jected h is  c la im stat ing as fo l lows:

"1". lt has been decided by PCDA(P) Altohabod thqt the disability from which

you suffered during your service in the Air Force ond on which your disobility

pension is based:

(a)is not ottributable to Air Force service

(b) Does not fulfill the following conditions namely thot if existed

before/oround during your Air Force service and has been remoined

aggrovoted thereby.

(c) is ottributable oggravated by service and sssessed ot less thqn 2A% for

years from to

Accordingly no disobility pension is admissible to you under the rules vide

CDA(AG) New Delhi letter No-DCA/pEN/Op/L29/94 dt 5.7.94,,.

6 .  The appl icant  then put  up a representat ion to  the Secretary ,  Min is t ry  o f

Defence v ide h is  le t ter  o f  18.1,1.1,994 request ing for  d isabi l i ty  pens ion.  Th is  too

was turned down by the Government  o f  Ind ia ,  Min is t ry  o f  Defence,  v ide the i r

le t ter  No.  7(278) /95/D(Pen-A and A.C.)  dated 29 'n  August ,  1995 on the fo l lowing

grounds  :

" L.xxxxxxxxxxxxxx.
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2. You were invalided out of service on occoLtnt of tD-Head injury effect of (i)
Demantio ond (ii) Post Trqumqtic Seizure, On perusot of your medical/service
documents, it hos been found thot you hod sustained head injury on j.7.
L1-.1"990 at L900 hrs in a Road Traffic accident. You were hospitalized and
loter developed the effects in the form of Dementio ond post Troumatic
seizures. You were not on duty at the time of occident. As the tD Dementia
and post Traumotic Seizures are o sequel to heod injury, the some are not
considered ottributable to service. Hence, your disablement in such
circumstances is not related to your duties of Militory service.

3. lt is, therefore, regretted that your request connot be occeded to"',

7"  The appl icant  then v ide h is  le t ters  dated 1, ,8 .94 and 26.8.94 requested for

prov id ing h im photo copy of  in jury  repor t ,  the re levant  ru les and the Cour t  o f

Inqui ry  proceedings.  l t  appears that  none of  them have been prov ided to  h im.

B"  Learned counsel  for  the appl icant  s ta tes that  in  v iew of  the number  of
judgments in  th is  regard there is  no reason to  turn down the c la im for  d isabi l i ty

pension in  respect  o f  the appl icant .  The quest ion of  grant ing d isabi l i ty  pens ion to

those inva l ided out  o f  serv ice wi thout  complet ion of  terms of  engagement  and

wi thout  any compensat ion is  no longer  res in tegra in  v iew of  the judgment

del ivered by the Hon'b le  Apex Cour t  on2.7.2013 in  the case of  Dharamvi r  S ingh

vs. Union of India in Civi l  Appeal No. 4949 of 2013 arising out of SLn(C) No. 6940

of  2010.  The re levant  por t ion is  set  out  as under :

"TLte Learned Counsel for the applicant conlended that the Entitlement Rules for
casualty Pensionary Au,ards, l9B2 have been ntade ffictive w.e.f. 1" January,
1982 ancl the.sel o.f rule.s is required to be read in conjunctionutith the Guicle to
Medical Officer,s (Military Pension), 1980. Referring to Rule 423 (c) it wa.s
subntilted that the cause of di.sability or death re.sulting front a di,cea,se will be
regarded as altributable lo service when it is establi.shed that the disease arose
during service and the conditions and circumstances of duty in the Armed Forces
determined and contributed to the onset of the disease. A disease which has lead
to an individual's discharge or deathwill be ordinarily be deemed to have arisen
in service if no note of it was made at the time of individual's acceptance for
service in lhe Arnted Forces. Hou,ever, if medical opinion holds, for reasons, to
be slaled that the disease could not have been detected on ntedical examination
prior to acceptance for service, the disease v,ill not be deemed to have arisen in
service."

9.  In  another  dec is ion in  the case of  Sukhvinder  S ingh vs.  Union of  lnd ia  and

others in  Civ i l  Appeal  No.  5605 of  2010 dec ided on 25.6.2014,  the Hon'b le

Supreme Cour t  observed as fo l lows :

" I l.We are of the persua.sion, therefore, thal.fir,slly, any di.sabilily not recorded at the
tinte of recruitntenl must be presunted lo have been caused subsequently and unless
proved to the contrary to be a consequence of ntilitary service. The bene.fit of doubt is
rightly extended infavour of the member of the armedforces; any other conclu.vionwould
tantamount to granting a premium to the Recruitment Medical Board for their own
negligence. Secondly, lhe morale of the armedforces requires absolute anrl undiluted
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protection and if an injury leads to loss of service without any recompense, this ntorale
u'ould be severely uncJerruined. Thirctly, there appear to be no provi.sion.s authorizing the
discharge or invaliding out o.f service vvhere the disability i.s belov, tv4)enty percent ancl
seems lo us to be logically so. Fourthly, u,herever antember of the arntecl.forces is
invalided out of service, il perforce has to be assunterJ that his rJisabititywasfouncl to be
above twenly per cent. Fiflhly, as per the extant Rules/Regulations, a rlisability leading to
invaliding out of service v,ould attract the grant of fifty per cent rJisability pension. "

10"  Learned counsel  for  the respondents  s ta tes that  as the appl icant  was not  on

duty ,  he cannot  be granted d isabi l i ty  pens ion.

11.  ln  so far  as the quest ion of  whether  the appl icant  was on duty  or  not ,

re ference may be made to  the dec is ion of  th is  Bench order  in  OA 52 of  2015 in

the case of  Debasish Ghosh vs.  Union of  Ind ia  and others.  The re levant

paragraphs of  the order  is  quoted below :

"9. Although in lhe above cases, the Suprente Court rJismissed the civil
appeals, the Hon'ble Judges endorsed the legal position as summecJ up by AFT
Chandigarh (supra) on the issue of enlillen'tent o.f cli.sabitity pension resulting

from any injuries, etc.
10. The learned counsel for the respondents, on the other hand, while not
disputing the facts as quoted by PCDA(p), Allahabad (supra) stated that as the
iniury was sustained during casual leave it is not ailributable to military service
in lernts of Enlitlentent Rules to casually pension in term.y of Army Heaclquarters
letter dated 15.11.2006. The respondents have also stated that both the appeals,
i.e. the first and second appeal have been rejected by the competent authoiiiy, i.e.
Appellate Contmittees on the plea that the clisabililies of the "inclivicJual susiained
i4lury during on Ca.sual Leave, there is no causal connection between ntilirary
.service and su.staining his inlurie.s. Hence, bolh the ID.t are con.yirJerecl as not
allributable to military service ct.s per Para 09 o/'Entitlentent Rule.s 2008". Hence,
the coun.sel claimed that due to policy constraints the applicant u)as not entitlecJ to
clisability pension.
I I: The responclenls too have relied on a decision daterJ 22.8.2008 of the
Llon'ble Delhi High Court in WP(C)(I959/2004 and CM Nos. 6869/04 ancJ
10898/04 in the case of Ex NkDilbagh Singh vs. UOI and others In this jurlgntent
the learned Judges of the said Hon'ble Court held as follows :
"To sunt up our analysis, the forentosl feature, consistently highlightecl by the
Hon'ble Supreme Courl, is that it requires to be established that the injury or
Jatality suffered by the concerned military personnel bears a causal connection
utith military service. Secondly, if this obligation exists so far as discharge from
the Arnted Forces on the opinion of a Medical Board the obligation ancJ
respttn.sibility a .forliori exists so .far as iniurie.s and fatolities sufferecJ rluring
casual leave are concerned. Thirdly, as o natural corollary it is irrelevant
u'hether the concerned personnel v,as on casual or annual leave at the tinte or at
lhe place v,hen ttnd u,here lhe incident lranspired. This i.s so because it is the
cau,val conneclion u,hich alone i,s relevanl. Fourthly, since travel to and fro the
place of posting ntay not appear to everyone a.e an incident oJmilitary service, a
,specific provision has been incorporaled in lhe Pen.sion Regt"tlations to bring such
travel within the entitlentent for Disability Pension i"f an injury is sustained in this
duration. Fiftliy, the Hon'ble Supreme Court has simply given ffict to this Rule
and has not laid down in any decision that each and every injury sustained while
availing ctf casual leave would entitle the victim to claint Disability Pension.
Sixthly, provisions treating casual leave as on duty would be relevant for deciding
queslions pertaining to pay or lo the right of the Autltorities to curtail or cancel
the leave. Such like provi,rions have been adverted lo by the Supreme Court only
to buttress their conclusion that travel to and fro the place of posting is an
incident of military service. Lastly, injury or death re.sulting from an activity not
connected wilh military service u,ould not justify and sustain a claim for
Disability Pension. Thi,v is so regardless of whether lhe injury or death has
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occurred at the place of posting or during v,orking hours. This is because
attributability to military service is afactor which is requirecl to be established."

12. We have perused the entire records as well as the decisions cited and relied
on by both the parties. Essentially, lhree aspects need to be decided in thi.s
intpugned case. Firstly, whether lhe individual v,as on duty or not. Secondly,
whether there was a causal connection between the injuries sustained and the
duty and thirdly, whether the iniury wa,s attributable to military service or not.
13. Starting wilh lhe third point, the COI held to investigate the cause of the
accident very clearly opined that the iniuries were altributable to military service.
The sante was no! only not conle.eted by the Relecrse Invalidating Medical Board
but they al.sct opined the disability at 100%t (iJb long). Nov,, the second a.\pect
u,hether lhere vtas a causal conneclion belvteen the injury antl duty. Reference
mcty be made to this Bench judgntent and order in OA lVo. 2 of 2014 delivered on
25.01.2016 wherein judgment delivered on 19.10.2006 by the Hon'ble Delhi
High Court in the case of Jitendro Kuinur vs. Chief of Armv Staff und others
has been dealt with. It was held in the case of Jitendra Kumar (supra) that
attributability/aggravation shall be considered if causal connection between
death/disablentent and ntilitary service is certified by the appropriate medical
aulhority. Herein, an extract of paragraph l2 of the said judgment is reproduced
belou, as also the paragraphs 10 to I6 of our judgment in OA 2 of 20)4 are set
oul below :-

"(a) xxxxxxxxxxxxxxxxxx
(b) xxxxxxxxxxxxxxxxxxx
(c) xxxxxxxxxxxxxxxxxxx
(d) xxxxxxxxxxxxxxxxxxx
(e) xxxxxxxxxxxxxxxxxxx
(0 An nccident which occurs when a mon is not strictly on duty as deJined

muy ulso be sttributsble to service, provided thut it ittvolved risk whiclr y;cts
deJinitely enhanced in kind or degree by the nature, cortditions, obligotions or
incidents of his service and that the some was not s risk common to human
existence in modern conditions in India.(Emphasis added) Thus for instance,
where a person is killed or injured by another party by reason of belonging to the
Armed Forces, he shall be deented 'on duty' at the relevant time. This benefit will
be given ntore liberally to the claimant in cases occurring on active service as
defined in the Army/Navy/Air Force Act."

" In respect o.f accidents or injuries, thefollowing rules shatl be observecJ ;

(a) Injuries sustained v,hen the man i.s "on duty" a.s clefined shall be
deentecl lo have resulted .front military service, but in cases of inluries rJue to
^seriou's negligence/ntisconducl the clueslion o.f'reducing the disabitity pen.sion u,ill
be considerecl.

(b) In cases of self-inflicted injuries whilst on duLy, attributability shall not
be conceded unless it is established that service factors were responsible for such
aclictn; in cases where ailributability is conceded, the question of grant of
disability pension at full or at reduced rate witl be considered.

With reference Io above provisions, the respondents contended that causal
connection between disablement and military service is an essential prerequisite,
which has to be definite and direclly connected with ntilitary service. Clause I2 of
Appendix II relates to a person, subiect to disciplinary code of armedforces, who
unless is on duty and suffers an injury covered uncJer any of the clausis l2 anct I3
speciJically and on their strict construction, woukJ not be entitle(J to clatnt
disability pension.

A
I the very oulsel, we may notice Lhat the principle of .strict construction or limitecl
con'rlruclion on a plain reading of lhe provisions can hardly be apptiecl to such
provi.tions. These provi.sions have lo be con.strued tiberally ancl upon proper
analysis of the legislative intent behind these provisions ancl particularly t'he fact
that the.se are u,efiare provisions. In the case of Madan singh shekhawit (r"iro),
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lhe Supreme Court in unambiguous ternl.s has held that rule of liberal
constrttclion should apply lo these lwo provi.sions ralher than strict constructrcn.
Strict con.vtruction of these provisions is bound to defeat the inlent of Regulation
173 and giving unrea,gonable re,stricted nteaning to the clauses of thi.s Appendix
II, woutld hurt the very objecL of these provi.sion.s. Clauses 5, (t, 9 and more
particularly l0 and I9 to 22 reasonobly exhibit and demonstrate the legi,slative
inlent lo enlarge the,scope of these rules tilted lowcu"ds gront of relief, rather than
r ej e c I i o n o/' cl aim." (Emphasis added)

14. On the aspect of whether there was a causal connection between the injuries
sustained in lhe accident by the applicant on casual leave at his honte town,
paragraphs 15, l(>, 17, 18 and 19 of the said judgment(supra) quoted as under
are relevant.

"15. The expression'caLrsal'appearing in clause B of Appendix II
to Regulation 173 on which heavy reliance was placed by the
respondents, is capable of varied nteanings. 'Causal' has been
defined in Cambridge International Dictionary of English as 'No

causal relationship has been established between violence on
television qnd violent behavior (:Violent hehavior ha.s not been
.chovvn to be a resull of watching violent television programntes:).
BLACK'S LAW DICTIONARY explained this expression 'Causal'

as "l. OF, relating lo, or involving causation a causal link exist.s
between the defendant's action and the plaintiff's injury. 2. Arising
from a cause a causal symptom. Cf. CAUSATIVE"

I(t. According to the respondents, 'Causal' is to be given
again a strict interpretation so as to establish a restricted and
direct nexus belyveen the act causing injury to the person
belonging to the force and his military service. Once this
relationship is not satisfied on stricl con.rtruction, then the claim of
disability has to be declined. According to Law Lexicon, the
Encyclopaedic Lau, Dictionary by P RamanathaAiyer, I9g7
Edition, 'Cqusa' nleans 'Remole cause,. A cause operating
indirectly by the intervenrion of the orher causes." Further, Lav,
Lexicon The Encyclopaedic Law Dictionary by P RantanathaAiyar,

, 1997 Ec{ition states 'Cau.sal Relation' a.s under ".

"Cau.sal relation nleans that the plaintiff shoulcl prove that
the breach of duty by the defendant wa.s the legal cause of the
dantage complained of by him. Link in the chain of causarion,
relation between cause and the ffict/result.

17. The BLACK'S LAW DICTIONARY also give nteaning to rhe
v,ord'Causal' as'Occurring without regularity; Occasional.

lB. Casual could also be .;aid to be accidental or fortuitous.
Anything which can be expected or foreseen, ntay not be casual.

l9.The expres.sion 'Causal'may not be equitable strictly to the expression'Ca'cual'bul it may include in it.s ambil the expre.ssion 'ca.sual'. A per.son
proceeding on casual leave ntay nteel u,ith an accident, u,hich is not
.foreseen by hint, and suffers an iniury. Such injury would be attributable
to military service as that person is on clury in terms of Rule t0 of the
Leave Rules for Army, which deals vtith lhe matter relating to casual
I eav e." (Emphas is adde d)

15. Further in para 20 of this judgment (supra) too, the Hon'ble JurJse has
defined what duty is . Para 20 is reproduced as under ;-

" 20. The duty itself is an expression of wide 'connotation,ancl

u,ould be incapable of being defined strictly, particularly when a
member of the armed force is on leave, duly sanctioned by the
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authorities. While a person is on leave wltether casual, annual or
sick, it is not expected of hint to perfornt or discharge his regular
military duties as if he was present in a unit. He is expected to live
a normal life, which a member of the force is expected to live while
on duty. The acts and deeds v,hich are relatable and are part of the
normal living of a member of the Force, during which he suffer an
injury or death, would normally be altributable to the military
service. Unless such an act or deed was entirely beyond the scope
of normal behavior or mentber of the. Force and had no nexu.\ or
even a casual nexus belv,een the acl and ntilitary force, in such
circuntslances, lhe injury suffered may not be attributable to the
service" For e.g., a person on ca.gual leave may suffer an inlury
u,hile going lo or coming .from his leave station to his unit, by
public or private transport, t'vhile perfornting his norntal functions
v,hile on leave like dropping his children to school, going to the
market lo buy itents of day-to-c{oy needs, going to booking o/firu
for booking his train ticket for hi.s travel and while doing so being
hil by a vehicle on the road, would be attributable to the militury
service. l4rhile on the other hand, if he is performing the acts or
deeds which have no relation to his ntilitary service and attempts
to do acls for his personal gain or benefit of others like
participating in sonte business, doing agricultural activities, wheat
lhresher and other agricultural appliance.s, the same may not be
attributable to or aggravaled by military service as has also been
held by this Court in recent judgntents of this Courl of even date in
lhe cases of Ex. AC SomveerRana v. Union of India and Ors. WPA
No. 2418/2004 and Ex.Hav(AEC) Bhup Singh v. (Inion of India
and Ors. l4tPO No. 2325/2002".(Emphasis added)

16. In another.ludgntent in the ca.se o.f Yudvinder Singh Virk v. Union of
India & Ors in Civil Writ Petition No. 6066 (t'2007 (2009 SCC Online P & H)
before Hon'ble Mr. Justice AjaiLantba, lhe Hon'ble Judge quoted an earlier
judgment in the case of Ex NaikKishan Singh v. (Jnion of India, 2008 (3) SLR 327.

"No doubt, when the petilioner met wilh an accident, he y,as
on annuql leave, but the accident was beyond control of the

, pelitioner v,ho was not performing any act he ought not ta have
done. In view of the settled law by the Apex Court, a person on
casunl/annual leave is deemed to be on duty and there ntust be
apparent nexus betv;een norrual livirtg of person subject to
military law wltile on leave and injuries stffired by him. A
person on annual leave is sub.iect lo Army Act and can be recalled
at any tinte as leave is at discretion of authorilies . This v,as so
held by a Division Rench o.f Delhi High Court in Ex-Sepoy Hayal
Mohammed's case (supra) In that case, the petitioner wa.\ on
leave at his honte tou,n. While he was in hi.s house, a huge steel
beam and a centented stone .fell on the pelitioner from the roo.f o.f
the house, which was being repaired. This resuhecl in Lotal
paralysis of three fingers of his right hand and amputation of lefi
hand. The petitioner was lreated and was placed in perntanent low
ntedical category 'EEE'. He was discharged from military service
and rejected disability pension. His writ petition was allowed and
the respondenls were directed to consider and grant disability
pension to the petitioner. With advanlage, we may also refer to the
authorily reported as Madan Singh Shekhau,at v. Union of India,
1999(6(, A.I.R.(SC) 3378 : (1999&) SLR 744 (SC) ) where the
Hon'ble Supreme Court held that ony army personnel is deemed
to be on duty ruhen lte is on ony type of uutlrorized leave during
travelling to or front lrcme or while on casucrl leave,"(Emphasis
added)

17. Further in lhe same.judgntent the learned Judge .stated :"The petitioner
sttstuined injury/disability during his service engagenlent olthottgh heing on
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unnual leave, ancl the ctisobility tvould be deemed to be attributable to and
aggravated by military service. In this view of the matter, we hold that the
petilioner will be deemed to have been invalidated out of service and is entitled to
clisability pension as is ac{ntissible to de/bnce personnel who are invalidated out of
service ",

Reference may also be ntade Lo a Divis,ion Bench of Delhi High
Court in Ex. Sepoy Hayat Mohammeel v. (Jnion of India, 2005(l)
SCT 425, wherein reference has been ntade to catena of judgments
and various aspects of the matter have been considered. Para-2 of
Ihe judgntent reads as under :-

2. The case of the petitioner is that irrespective of the fact
that petitioner was on leave, he would continue to be subjected to
ntilitary law and the injury of the petitioner in view of Section 2(2)
of the Army Act slrould not be viewed myopically a 'not on
military duty at tltat poitrt of time' but viewed in a brouder
spectrum of 'being in military service'."(Emphasis added)"

3"2"  The concept  o f  duty  has been fur ther  e laborated in  OA ?/2014 in  the case of

RenuKumar i  vs .  Union of  Ind ia  and others dec ided by th is  Tr ibunal  on

25.01,.201,5. The relevant port ion is set out as under:

"19. Thus the issue ofwhether anArmed Forces personwhile living in the barracks and
being "off duty" as per the duty roster is still to be considered on duty or not is a mool
point .for our consideration.

20. It is well underslood that a military person cannot be on guard duty or any other
such duty 24x7 and lhat he v,ould need periods of rest and relaxation. So to simpty
uscribe linr not being on duty as per the duty roster, as to not being on cluty ot all, is to
ttndermine tlte very concept of duty that Armed Forces Personnel perform round the
clock irt tlte vnrious stotiotts that they are posted to scross the country und abroad".

13 .  In  th i s  case  too  a l though  the  Cour t  o f  l nqu i r y  and  the  o r ig ina l  med ica l

documents  a re  no t  ava i l ab le ,  t he re  i s  no  doub t  tha t  t he  app l i can t  was  inva l i ded

out  wi th  80% disabi l i ty  wi th  the remarks that  he was unf i t  for  c iv i l  employment .

There was a lso no reason for  PCDA(P) ,  A l lahabad to  reduce 80% disabi l i ty  to  ZO%

(para  5 ,  L (c )  sup ra )  w i thou t  examin ing  the  app l i can t .  I n  th i s  connec t ion ,  t he

fo l lowing observat ions h igh l ight ing the over- reach of  PCDA(P)  are appended

b e l o w :

"Rem Kumar singh vs. union of lndia, Rajasthan High court Jaipur, sB civitwp No.
4904 of 7997 Role of CCDA(P)

The petit ioner was enrolled in Army in Regt of Arti l lery on 79 lon 1960 and octuolly fought tNDO pAK
wqrs in 1965 and 797L ond wos aworded 8 medqls including Somor Sevo Stqr and Pqschim Stqr. On 30
Sep 1965 he sustqined iniury to his right eye due to splinter by air attack from enemy shelling. He wos
placed in medicql cotegory'CEE' permanent for'Medicol degenerotion right eye'. He wos dischorged
from service on 1" Jun 1978 on his own request on compassionate grounds ofter completion of 1g yeors
4 months ond L30 days service. The medicql boord recorded his disability os attributable to service in
wor zone and ossessed os 30% for two years but the recommendotions of the medicol boord were not
occepted by Chief Controller of Defence Accounts (Pension) ond disability pension cloim rejected on the
ground that his disabil ity was not ottributoble to military service. On appeol the president of tndia
decided the disability to be qttributable to militory service in wqr zone but the CCDA(p) orbitrorily
reduced the disobil ity from 30% recommended by the medicol board to 1s-1g% ond reiected his
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disobil ity pension ctoim. Disobil ity wos once ogoin ossessed ss 30% by the Medicol Boord but the
CCDA(P) ogoin reduced it to 15-1.9% in view of Regulotion 173 of Pension Regulotions for the Army,
Pqrt l. The Re'survey Medicol Boord confirmed permanent disobility status with 90% disabitity but the
CCDA(P) reduced the disability from 90% to 50% ond gronted disobitity pension @ Rs.225 per month
from 19 Dec 1994. ln the writ petition he prayed thot the disobility pension shoutd be recomputed.

Held, there wos no basis or reoson or rotionality with the CCDA(P) to disagree with the
Reports of the Medicol Boord and Re-survey Medicol Boord. There wos no justification for the CCDA(p)
to reduce the petitionef's disability t'rom 30% to 1.5-1-9% from 90% to 50%. The Medicot Bosrd consists
of speciolists in the subject in the field of medical science and their opinion could not hove over-ruled bv
those who hod no occasion to make reol ossessment of the disobility of the pensioner.

It is not in dispute that in calculoting the length of qualifying service, fraction of a year
equal to three months and obove but less thon six months shatl be treated os o completed one holf yeor
ond reckoned as guolifying service. The petitioner who got retired ofter renderinglS years 4 months
and L3 doys service hos octuolly rendered 78 years and 6 months ond his disobitity pension should be
reossessed treoting his qualifying service os L8 yeors qnd 6 months.

Writ petition allowed and respondents directed inter olio to poy disobility pension @ 30%
from 1 Jun 1978 to 22 Mar 1.987, 90% w.e.f 23 Mor 1987 ond 100% w.e.f 12 Dec 1987, to recompute
his.service element of pension for 18 yeors qnd 6 months of service w.e.f 26 Jun i.983 onwqrds ond poy
the srrears with L8% interest within four months. Also entitled to cost os Rs. 3a00. (order dated 23
Mor 1999)."

"Gurmukh Singh, Ex Hqv v. tJnion of tndia, 1999(4) SLR 511(p&H).

Authority of CCDA(P)

Hoving suffered some eye diseose, the petitioner, o Hqvildqr, wqs down graded to
medicol category CEE for six months. Lqter, the lnvoliding Medical Board boarded him out of military
service with disability ossessed ot40%. His claim wosforwarded to CCDA(P) Altohobod forthe sonctton
of disability pension who rejected it on the ground thot the authority hod found thqt the disobilitv wcts
Iess than 20%, which disentitled him to the owqrd of disobility pension.

Held, it was not open to the CCDA(P) Allqhobod to review the findings of the tnvotiding
Medical Board as the opinion of the Boord, which hqd been recorded on o physicol exominotion of the
potient, must be occepted. Moreover, it wil l be seen thot the order gives no reason whotsoever os to
why the CCDA(P) Allahobad hod differed with the opinion of the Boord with regord to the extent of the
petitio n e r's d iso b i I ity."

"Mukhtiar Singh, Ex Hov v, lJnion of tndia, Dethi CWp No. 2817 of 1993.

Re-assesshent

J" Twenty per cent, temporory disobility pension was being given to the petitioner ofter he wos
ossessed having 20% disobility during Re-survey Medicol Board hetd on AFMSF-17. Thereofter the
proceedings of disobil ity pension cloim were sent to CDA(Pension) Altohobad. The latter ignored the
opinion of the Re-survey Medicol Board and once agoin ossessed the petitione(s disability ot eleven to
fourteen % and disollowed the pension.The petit ioner moved to the High court.

Held, it was not open to the CDA(P) Atlohobod to ignore the Re-Survey Medicol Boord opinion
without ony further reossessment by the Re-Survey Medicol Board. The CDA(p) Attahabad wos directed
to pass oppropriote orders for payment of disability pension at 20%.

(Petit ion ollowed, order doted 6 Feb 1995)

1,4. In another case, this Bench 0.A, No. 105 of 201.3 in rhe case of Ex-

RectKhageswarNayak vs. Union of India and 5 others on 23J.2014 has

ruled as under:

"Fronl lhe abttve facts il appears lhat that PCD(P) or CDA has acterJ as a suDerior
aulhorily lo the Medical Board and overuuled the Medical BoarcJ's opinion at its st,eet will
withctut even bothering to disclose any reason.for such rJecision. This is absolutely illegal and
uniustified. "

i n
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15 .  F rom a  p la in  read ing  o f  t he  j udgments  ( sup ra )  i t  i s  apparen t  tha t  t he  Hon 'b le

Judges extended the concept  o f  duty  to  cover  bona f ide act iv i t ies  under taken by a

mi l i tary  person even whi le  on any k ind of  leave in  h is  hometown le t  a lone an

in jury  susta ined in  h is  duty  s ta t ion.  Thus i t  is  ev ident  that  the head in jury

susta ined by the appl icant  a t  h is  duty  s ta t ion (Bhuj ) ,  was incorrect ly  not  accepted

by the author i t ies  as at t r ibutab le to  mi l i tary  serv ice a l though they granted h im

80% disabi l i tV for  l i fe  and inva l ided h im out  o f  serv ice.

1"6. This TA No" 9 of 201,6 is, accordingly, al lowed without any order as to costs.

The respondents  are,  therefore,  d i rected to  grant  the appl icant  B0% disabi l i ty

pension f rom the date of  h is  d ischarge up to  3 l - .12.1995 s ince i t  was incorrect ly

denied to  h im by the respondents  and for  i t  to  be rounded of f  to  100% f rom

1.1.L996 onwards.  Arrears wi l l  be pa id to  the appl icant  wi th in  three months f rom

the date of  rece ipt  o f  a  copy of  th is  order ,  fa i l ing which in terest  o f  8% per  annum

wi l l  be granted to  the appl icant .

L7.  The TA is ,  thus,  d isposed of .

18.  Let  a  p la in  copy of  th is  order ,  du ly  counter  s igned by the Tr ibunal  Of f icer ,  be

suppl ied to  the par t ies af ter  observance of  requis i te  formal i t ies .

(LT GEN GAUTAM MOORTHY) (JUSTTCE TND|RA SHAH)
MEMBER(ADMTNTSTRATTVE)  MEMBER (JUDTCTAL)
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