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ORDER

(Dr. (Mrs.) Justice Indira Shah, Member (J))

1. The findings of the District Court Martial datecf 18.‘

confirmation of the order dated 20 April, 2013 of the AOC-

IAF and rejection order dated 20t May 2013 of the Ckinef Hfll A Staff for

pardon and remission Under section 177 of the Air Fpﬁce Act, ;195) have

been challenged in this Original Application. ‘

|
[ |1

2. The appellant/applicant was convicted Under section 39() of
Force Act, 1950 in the DCM proceeding and senﬁenc&d to| undergc
Rigorous Imprisonment of 3 years, to be dismissed from service and to be

reduced to the Rank. The said order of sentence was confirmed t

-G

in-C, EAC,IAF and his application for pardon was r‘ejected QniQ

2013 by the Chief of the Air Staff.

3. The appellant/applicant’s case is that due to

_ L.
mental illness and also of encroachment by the miscreants of hﬁs

from service on 12.06.2012. His application for dischargé %rom

|
and UWO vide official letter dated 22.06.2012, rem

|
consideration. In the meantime, the appellant accrued 4 r!ed ink @‘ntries m

the service documents for the offence abs?in‘t
||

(AWL)/Overstay of leave (OSL). On 03.10.2012, the aﬁgph el
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,HQ BAC, |

| and

deteriorating healéh

nt S‘uprr itted

conditions of his father and violent activity of his brother because| of

landed/agricultural property, he submitted an appliciation% for d‘is hargé

vith;out leay

general application along with leave application to expedite his|applicaltio

service,

was duly recommended and forwarded by the Section Comiman‘de‘r CTP
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; s . |
for discharge from service on compassionate ground and to

proceed on leave only with effect from 03.10.2012. Howev

Commander endorsed his remark on his application “C

taken up with HQ EAC to declare him habitual offendejr. He

not to go on leave. Wait for HQ EAC decision. Constant watc

»

him.

4. On 09.10.2012 his father informed that his brotéhjer a
|

and also that his father had persistent breathing problem.

Station Commander did not approve the leave applicat;i@n of

and his application for discharge from service were not a

then, the appellant/applicant out of anxiety left‘flor h

09.10.2012 in the evening to take his father to Delhi ifor 1

applicant reported back to his Unit 51 ASP, Air Force on 01,

remaining 115 days absent without leave and also ov‘erstayed ‘

sheet was framed against the applicant Under sectipn 39(a) |
Force Act, 1950 for being absent without leave from 09.10.2

surrendered on 01.02.2013. The Commanding Officef, 51 A%P

directed evidence to be reduced in writing. Accordingly,
|

; INRN }
evidence was recorded. Only 9 witnesses were examined and stiat‘erinent of
‘ |
|
|
|

appellant was also recorded.

5. Itis alleged by the appellant that he was not allowed to

any of the witnesses. The proceeding of the District Court

was initiated on 15.03.2013. The appellant was all al‘ono in cl

from 01.02.2013 to 17.03.2013 and was not allowed t? com

anyone except his Defending Officer Flt LT Swamy

proceeding, 8 witnesses were examined on behalf of the prose

only one witness, i.e. appellant was examined as defenc‘j wit
|
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6. It is further alleged by the appellant that he was nev

il \
\ ‘

produce any witness in defence of his case. On completi

!

proceeding, it was held that the applicant is guilty of char

|

therefore, he was convicted and sentenced to | suffer

imprisonment for 3 months, to be dismissed from service

reduced to the rank. }

7. The applicant submitted his mercy petition/pre—con‘ﬁirm Tﬁo
| |

.
on the same day Under Section 161(1) of the Air Forc‘e‘Ac‘q,

the AOC-in-C, HQ EAC, IAF. However, his Mercy Petitio@ was rej

; | |
the sentence awarded by DCM was affirmed. o ‘
|

8. Since the appellant/applicant was in close arrest fr.o;m ol

expiry of 45 days in the Military Custody, he submitted 2 repr
on 30.04.2013 before the Chief of the Air Staff Under Section
another Under section 177 of the Air Force Act, 1950 fo‘rfsettin
trial detention period from 3 months Rigorous Imprisonrﬁe

pardon and remission of sentence awarded by the District Cblurﬁ

His representations remained undisposed. The appellarh appr

Hon’ble Supreme Court Under Article 32 of the Constijtpt‘ion_‘

| [ |
filing a Writ Petition (Criminal) No. 78 of 2013. The‘Hon’b

|

Court disposed of the writ petition directing the Compétent auth

decide the representations of the appellant within 7 dayé.! { |

9. In view of the direction of the Hon’ble Supreme Cou‘r}t, the

Staff vide order dated 28.05.2913 was pleased to remit the sen

Rigorous Imprisonment and the appellant was released from

I

28.05.2013. Thereafter, the appellant was issued  with

Certificate by the Station Commander, 51 ASP, Air Forcé on the sa
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10. The respondents in their counter affidavit have averred that [the

appellant arrived at 51 ASP on being posted from PMG on 25.@6.20]2. On

joining 51 SP he proceeded on 33 days annual leave from 02.07/12012 to

03.08.2012 and suffix on 4/3% August, 2012. Till thexjm, the appellant’s

application for discharge from service to the previous Unit had not been
|
i
|

received by his present Unit. The applicant during his total 5 i\‘daj‘s in|the

said park before proceeding on leave neither did exhibit any symﬁl)tgms of
|

disturbed behavior from domestic front nor he inforrﬁed regar ji:g'}lg his
I [ \ ‘ ‘

ol

11. On completion of his leave, the appellant did not reporf to tkﬁe Unit ||

discharge application during counseling by MTO. )

| ‘ i
and overstayed leave ftill he reported to the Unit on 31.08.2012. I}e had
| | |

already availed 58 days annual leave and Without‘; inttﬁnating any|

authority, he again remained absent from the next da‘ iel|01 ?9.2( 12.

*abg‘erime on
T
05.07.2012 an unactioned application for dlscharge fronH sﬁﬁl;rv‘ice in

respect of the appellant was received from his prev1ou‘s Unit. ;Sf

He reported at his own accord on 30.09.2012. Durmg his

. | |
appellant was on leave and remained absent, no couﬁs‘e of| acl[ n was

[T
O \
| fin

l Hin ‘ﬁ ¥ |
12. It is contended that the appellant’s interview Wlthj the‘C‘O wa!%

ce the ]
|

initiated during his absence.

mandatory with regard to his discharge application.

\
\
13. On 03.10.2012, the appellant/applicant was tried sum n‘gr}ﬂy’anj

awarded minor punishment of “Severe Reprimand” for beif%lg AWL On”

03.10.2012, the appellant applied for interview in connection Wsﬁth his |

discharge from service with a request for leave on the grpund\of his
UL
father’s ailment and brother’s adamant behaviour. It was learnt t{hat he

|

had already applied for discharge from service on two ig‘)ccas’onsi a’{ncﬁ the
i
|
|

L
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same were turned down by the previous Unit. On fulfilli;_g the crx‘téirie of
i [

I ;
habitual offender, a case was taken with HQ EAC and a slTlow—Céu_se notice

? |
was issued as to why he should not be discharged from service Under

Rule 15(2)(g)(ii) of the Air Force Rules and the applicant was acf‘}fisej ot to

go on leave and wait for HQ EAC decision. He was adv;"sed to bring his

(0o}

. [l |
father to look after him. It is alleged that the appellant ;‘J”ema;i%ed !a}bs snt

without leave and proceeded to his home without intirﬁatiig any

0o
authority. During the period of his absence, several com1+unicakion were
!. N
made to his parents which were never responded. It is also alleged that
the appellant was in habit of absenting himself from duty”and ’Tverstay ng
‘ |

leave without any cause on eight occasions for which he was awarded five
v v 1€

red ink entries.

14.  Heard Mr. Bisikesan Pradhan, learned counsel for the appellant and

Mr. Satyendra Agrawal appearing on behalf of the respond;ents.l ‘
IR

I15.  Mr. Pradhan, learned counsel for the appellant has submitt 3@ that

the DCM proceeding is vitiated since the statutory provisions la d down!in

Rule 39 and Rule 43 of the Air Force Rules, 1969 have not been cc?qmipliad
i |1
§ [

with. The applicant was in close arrest was neither iafforded proper

| i
i

opportunity for preparing his defence nor was allowed to| have free

i | !
communication with his witnesses, friends or legal advisor. The appé}laht

was not provided copies of Court Enquiry Proceeding desp“ite his”req!u‘éstf

e it
16. It is further submitted that AOC-in-C HQ EAC,IAF is the éon\?@nng
officer for District Court Martial who never said that he evVer re orideid his

satisfaction to the effect that the charges to be tried by the Diét:ic;(;)ourt

1
Martial nor has ever authorized the Commanding Officer to C(!pinveinq the




DCM on his behalf in keeping with Rule 43 of the Air Fofce Rq

and therefore, the entire DCM is vitiated.

17. Learned counsel for the appellant has cited the cése of

India and Others. vs. Harish Chandra Goswami reported in IR 1

|
\
1]
|

1940 in support of his contention. In the cited case, it was obsé

there was no record whatever in the file to show that personnél

Martial was appointed by or nominated by the Lt. Genercﬂll. ‘The

the Assembly of the General Court Martial did not contain ¢

|
|

signature or initial of Lt. General. It was signed only by Colonel jand n

else. In the said circumstances, the said order cannot be conside

an order evidencing the appointment of the personnel of the Court N

by Lt. General.

18. Here in this case AOC-in-C, EAC, IAf on perusal of %dl the

documents including the record of the accused appréved tha

appellant to be tried by DCM. Therefore, the facts and circumstan

the cited case is not applicable to this case. J

19. It 1s further argued by the counsel for the applic:an“tf that

passed by DCM suffers from illegality in view of the provisions o

39. Section 39(a) contemplates punishment, i.e. imprisonment for a

which may extend upto 3 years or less punishment.

20.  According to the learned counsel, the appellant was ?a\‘)va‘r‘r

punishments, i.e. (a) To suffer Rigorous Imprisonment (b) Té) be d

offen

from service and (c) To be reduced to the Rank for the single

Section 39(a) of the Air Force Act, 1950,which is contrary to% Sec tion |3

and Section 73 of Air Force Act, 1950. The case of Sheel Kr
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Secretary M/o Defence and Ors, reported in (2997) 12 SJ'CC: %

cited in support of his contention which is quoted below

“19. We although agree with the learned zflddri
General that it is legally permissible to aw ird m
punishment in terms of Section 71 of the Act

notice that Section 39(a) speczﬁcallg}

than one punishment but then also it is nothetr !

exercising the said power all attending situations

Jor consideration by the punishing authoﬁfty in|r

quantum thereof would not be taken into consid

clear that the Commanding Officer in thLe Sum
Martial proceedings failed to take into conside

relevant fact and, thus, committed an error ap,

P

face of the record. We are also of the opinion that in

of this nature, imposition of both punis‘hmerit

0
imprisonment for six years as also dismissal frf
was wholly arbitrary in nature. It is also wtzated Ilaw

relevant facts were not taken into consideration.

\
21, Section 73 provides for combination of pungshmf

e

dismissal along with imprisonment which a Court Mar mal may laward as

punishment in addition. |

22. In the cited case, no ratio is laid down that the Qourt Maztiél

deqls ;u‘)it
misconduct in respect of absence wzthout leave.
thing to say that legally it is permzsszble to| iy

é

o

o~
=50 Q O

»

it |including

. _— . . L
not award punishment of dismissal or reduction of rank in ad‘dm‘op‘
punishment of imprisonment awardable Under Section 39 ofithe}Act.

clear from the ratio laid down in the case of Soubhagya Chandra

i Patpailgf

1 |
Vs. Union of India (UOI) Represented by Chief of Army Staff

1969 0 AIR (Ori) 169 as well as 1976 AIR (All) 405 wher:ein Sectm

1 ?
combination of punishment, had been discussed and held tha

of the Court Martial may award in addition to the punishime nt

specified in Clause (B) or Clause () of Section 71, any %ne or]

punishment, if specified in Clause (a) (f) to (i) of that Section.

1
1

23. It is further urged by the learned counsel for the applic

DCM proceeding is vitiated since provisions of Regulation of 7
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and Regulation of 754 (d) of the Air Force regulates 19%‘4‘ have 11§ct been

90f11

@) m—

complied in letter and spirit before commencement |of District) Court

Martial proceeding because no opportunity was given to the afp Ulant to
| i in

adduce his witness in his defence or to engage ahy law |qualified

Officer/Advocate as defending Officer

24. On perusal, of records of DCM proceeding, it éfppé.irs that‘theil

accused was accorded with three choices to select law "1qlﬁalifjed bfﬁcer tol |

act as a Defending Officer of trial under Court Martial vide ;letiel dated

19.02.2013. During the DCM proceeding a specific QL‘CStiO‘l was asked
T

whether he intend to call any witness in his defence émd the

|
appellant/applicant declined to call any defence witness and shbmitted
|

that he did not have any more defence witness to be exa‘mined.‘

25. It is the defence plea that the appellant/axéppliczmt although| |
remained absent without leave and also overstayed th'e@ea‘v”e g‘ranted to

him on various occasions and although there are 5 red ink entries for his

absence without any cause on eight occasions, he was compelled tg

overstay or to remain absent without leave since his father néelded his |

attendance and his brother was also mentally sick. His agplicaﬁftion for |

discharge on compassionate ground was not considered. I‘heyrei:foru, he |

was compelled to remain absent without any leave. | |

26. The accused in his statement before the DCM has depos 3d‘ that he

received a call from Birbhum about the seriousnéss of his [father

Therefore he went home. He applied for an interview | with = Station

Pl

i
|

Commander for discharge from the service along with a leaye dpiDlL ation
| i

for grant of casual leave. Station Commander advised ‘_hirpk tojlaring his

father to his Unit and keep his father with him. But his flthf;rjngs nat

|

[l |
| I |
I | ‘ I |
| 3 ‘




willing to come with him. He has categorically stated that on
in the afternoon he received a call from his home that his fath

suffering from breathing problem and there was no one to

Thereafter he booked-out at Main Guard Room on 09. 10.?012

for home without intimating the authority. He stayed in Delh1 for # ‘

with his father for his treatment. Thereafter, he left his {5 Lther‘

and again headed for Delhi on 11.01.2013 for review of his me aic%I report

and only on 01.02.2013 he surrendered himself at the Main Gllgar 1 Room

51 ASP, AF.

27. [t is evident from his statement that prior to 11. Ol 201

had been with his father but he left his father at his home on ]i, 1.01
From 11.01.2013 to Ol 02.2013 there is no explanat1on whqt\soe

\
|

he failed to report/surrender to his Unit. Admittedl ,\ he | v
\

prolonged absence. He further admitted that he was in

AL
11.01.2013 till he reported back 51 ASP,AF on 01.02.2013 and\ durir

stay in Delhi, his father was keeping well with medicine and
native home. ‘

Page 100f 11

| 09.]{0.2)12

or had been

assist him.

at hi

B

28. Although he has averred that his brother was suffermg fﬁo_m

brother is married having one kid and his brother sometm\ws
adamantly because of his disorder. All his property ;ha‘fd beef g
| 1.

|

lease and his brother manages the lease income of his |prc

|
fr

a
admitted that he went without leave on 01.09.2012; and on reaching
o
|

. | |
home, he found that his father was not that serious and he wa

he did not make any effort to call up Station Authority.|

Delhi |

was ¢
|
|

;hea ded

month
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|
29. It is evident from the statement of the accuse%j‘ that

home to see his father, he found his father was sjpa‘ble.‘

|

looked after by his uncle. In spite of the fact that hé did not/|] ‘;

requirement at that time at home, he continued to remaﬁn a

period 1 month and 5 days without informing his auth Prityf

compelling situation. The DCM has discussed all |

circumstances and considered the statement of the aiccus%d a
medical documents produced by him in respect of his father a
L]

the finding that these circumstances cannot be consic}eqedj 1S a.

absence of the accused.

. . . e
30. In view of the above discussion, we are of the considere

this Original Application is devoid of any merit. The d;ecisicim a

the DCM needs no interference.

31. Therefore, the instant Original Application is dismissed.

32. There will, however, be no order as to costs.

33. Let the original records be returned on proper receipt,

34. Let a plain copy of this order be handed over to b

upon usual formalities.

(Lt Gen Gautam Modrthy) ' sl - (Justice

Member(Administrative) Member (Ju
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