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O R D E ] R

PER LT GEN GAUTAM MOORTHY, MEMBER (ADMINISTRATIVE}

1. This is an application field under Section 14 of the AFT Aot, 2002 assail ing

the non grant of Disabil ity Penqion to the iapplicant who was invalided out of

Army after 3 years and 65 days in service. The facts of the case are that the

applicant was enrolled in the Artmy as Sepoy (Nursing Assistant) in the Army

Medical Corps on 10.01.1976 and he was invalided out from the Army Service on

15.03.1979.

2 . The Ld. Counsel for the applicant states that the applicant was invalided

out for "Anxiety Neurosis" and

discharge book indicates that h

grounds. A certificate from t

exists on records. This is set out

(AHQ letter 72339/A
This is to certify that

undermentioned disabilities and
employment.

"Anxiety

(Command Hospital)
17 Apr 79

he was released in

was released Under

President Medical

category EEE (P) His

Rule 13, ( i i i )  on medical

Board dated 17.04.1979

under .-

ICATE

RG-2 dat'ed 19/21 October, 1957)
). 139413:25 Name Goutam Banerjee has
his will not interfere with peff,ormance of civil

S d / x x x x x x x x x
Lt Col
President Medical Board

3. The applicant's claim for sabil ity Pension was turned down vide AMC

Records, Lucknow letter dt. 17.

as Non Attributable to Military S

1979 (Annelxure-l) as his claim was considered



4 . The Respondents  in  a  wr i t ten rep ly  has s ta ted that  the d ischarge was not

recorded in  the Long Rol l  mainta ined by the AMC Records.  Respondents  have

also s ta ted that  a l l  the serv ice records a long wi th  a l l  medica l  documents have

s ince been dest royed s ince the appl icant  was not  author ized Disabi l i ty  Pension

accord ing to  the ex is t ing po l icy  as enunciated in  DSR (Regulat ions for  the Army)

1987 (Para 595) ;  which is  reproduced as fo l lows :  -

'595. Retention Of Pensio,n Documents - (o) The following documents in
regard to the gront of pensions and grotuities to JCOs, WOs, OR ond Non-
Combatonts (Enrolled) will be retained by the units and formations concerned for
a period of fifty years in the case of pensioner and for twenty five yeors in the
other coses from the date of an individual becomes non-effective : -

(i) Sheet Rolls and Service Books.
(ii) Register contoining (etoits of pertsioners.
(iii) Admission ond Discllarge books 6tf Military Hospitols.
(iv) Medicol Board Procpedings.

The following documents vlill be filed wi'th the sheet roll for retention : -

(i) Sonctions by oudit officers to counting of former service.
(ii) Enrolment Forms.
(iii) Primary Medical Exominotion Reptort (AFMSF-ZA).
(iv) Service ond CasuoltllForms (lAF-1t58).
(v) Detoils of field of foleign service with orders thereon.
(vi) Certificotes of electipn to come under any particular pension rules.
(vii) lnjury reports, stotetpents of witttesses.

(b)

(c) Port tl Orders will be treotd,d like other trtension documents and retained for
twenty-five yeors.

(d) tn qddition to the d'pcuments nnentioned above oll important
correspondence regarding pensiQns, gratuitie:; will be retqined for ten yeors.

(e) Medical documents (inclufling constituents thereof) will be retained for a
period of seven yeors from the date the' individuols of under mentioned

categories become non-effective : -
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(i) JCAs/OR/NCs(E) di,smissed from service.
(ii) Deceased JCas/oR/NCs(E) in whose case family pension claims have
been sanctioned.

Note : Such documents of JCos/OR/NCs(E) tronsferred to pension
estoblishment in medical cateEory "A" ond otso of those who were discharged
from service without ony pensionory benefits will be retoined by Record Offices
upto the dqte on which individu,als ottsin the age of 65 years.

5.  The respondents  have a lso conf i rmed that  the Disabi l i ty  pens ion Cla im of

the appl icant  was submi t ted to  the Pension Sanct ion ing Author i ty ,  i .e . ,  pr inc ipa l

Contro l ler  o f  Defence Accounts  (Pensions) ,  A l lahabad for  ad jud icat ion and grant

of  Disabi l i ty  Pension of  the appl icant .  However ,  the PCDA (p)  has re jected h is

c la im for  d isabi l i ty  pens ion c la im consider ing h is  d isabi l i ty  is  Not  At t r ibutab le Nor

Aggravated (NANA) by Mi l i tary  Serv ice v ide le t ter  a t  R-3 (Supra) .  The dec is ion of

the PCDA (P)  regard ing the re ject ion a lso conveyed to  h im (Annx -  R 3) ,  and he

was adv ised to  submi t  an appqal  against  the dec is ion of  the pCDA (p)  wi th in  6

months i f  he was aggr ieved wi th  the dec is ion.  Accord ing ly ,  he prefer red an

appeal  which was re jected bt4 the Competent  Author i ty  i .e . ,  Govt .  o f  Ind ia ,

Ministry of Defence vide lettqr Nu. 7(573)179/Pen-A dt 04.12.1980 (Annx-4)

which s ta ted -

"Your oppeal against of disobility pension hos been reconsidered by the
Government of lndis but it is rQgretted thot they find no reasonable grounds to
alter the decision olready corpveyed by the Controller of DeJ'ence Accounts
(Pensions), Allahobod. I am fu4ther/add tha,t no useful purpose witl be served in
m a ki n g f u rth e r re p re se ntati o n s,i n th e m atte r."



5

6.  In  th is  case/  no Medica l  Board Proceedings have been produced before us

for  perusal .  There is  admi t ted ly  ne i ther  any note in  the Serv ice Records of  the

Respondents  at  the t ime of  h is  ent ry  in to  Serv ice nor  have any reasons been

recorded by the Medica l  Board as the t ime of  h is  d ischarge,  exqept  for  the

cert i f icate mentioned at Pa ra 2 above.

7.  Counsel  for  the appl icant  has re l ied upon the Judgement  o f  Hon'b le

Supreme Cour t  o f  I nd ia  i n  Dharamv i r  S ingh  Vs  Un ion  o f  I nd ia  &  Ors .  on  02  Ju ly

2013 in Civi l  Appeal No. 4949 of 2013 (arising out of SLP (c) No. 6940 of 2010.

The re levant  por t ion is  set  out  as under  :  -

"The Learned Counsel for tfie applicant contended that the Entitlement
Rules for casualty Pensionary Awfirds, 7982 have been made effectlve w.e.f. 7"
Jonuary, 7982 and the set of rules is required to be read in conjuncttion with the
Guide to Medical Officers (Milit Pension), 7980. Referring to Rr.tle AB ft) it
was submitted that the cause o disobility or death resulting from a disease

to service when it is established that thewill be regarded as attributabl
diseose qrose' during service the conditions and circumstances of duty in
the Armed Forces determined a contributed to the onset of the disease. A
disease which hqs lead to an dual's dischorge or death will be ordinarily
be deemed to have arisen in s if no nolie of it was mqde ot the time of
individual's acceptqnce for servi in the Armed Forces. Howevey, if medicol
opinion holds, for reasons, to be ed thqt the diseqse could not have been
detected on medical exominati
will not be deemed to have

prior to acceptonce for service, the disease
in service."

ln Civil Appeoro 2904 of 2017, Un[on of lndia &
C.t  t r t rorvto fnt  r r f  hnr l  c f  nfor l  -

Anr Vs Rojbir Singh, the Hon'ble
Suoreme Court hod stated -

15. "The legol position as stoted in Dharomvir Singh's case (supno), is, in our
opinion, the tune with the PensiQn Regulotions, the Entitlement Rttles and the
Guidelines issued to the Medicol Officers. The essence of the rqles, os seen
earlier, is thot o member of the orfied forces is presumed to be in saund physical
ond mentsl condition ot the time of his entry into service if there is no note or
record to the controry mode ot thQ time of such entry. More imporlantly, in the
event of his subsequent dischQrge f rom service on medicol ground, ony
deteriorqtion of his health is presumed to be due to militory service. This
necessarily implies thqt no sooner q memher of the force is discharged on
medical ground his entitlement to clqim disability pension will orise unless of
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course the employer is in a position to rebut the presumption that the disabitity
which he suffered wqs neither attributoble to nor aggrovoted by military service.
From Rule 1-4(b) of the Entitlement Rules it is further clear thot if the medical
opinion were to hold thot the diseqse suffered by the member of the Armed
Forces could not hove been detected prior to acceptonce of service, the Medical
Bosrd must stote the reosons for soying so. Lost but not the least is the fact thot
the provision which ought to be interpreted liberolly so os to benefit those who
hqve been sent home with o disability at times even before they completed their
tenure in the armed forces. There may indeed be coses, where the diseose was
wholly unreloted to military service, but, in order thot denial of disabitity pension
con be iustified on that ground, it must be affirmatively proved thot the disease
had nothing to do with such service. The burden to estoblish such a disconnect
would lie heavily upon the employer for otherwise the rules roise a presumption
that the deteriorotion in the heolth of the member of the service is on occount of
militory service or oggrovated by it. A solider cqnnot be asked to prove thqt the
disease wqs contracted by him on occorJnt of military service or wos aggravated
by the some. The very fact that he was upon proper physicol and other fesfs
found fit to serve in the qrmy should rise qs indeed the rules do provide for
presumption that he wos disease-f,ree at the time of his entry into service. Thst
presumption continues till it is provided by the employer that the diseqse wos
neither attributoble to nor oggrovated by military service. For the employer to
sQy so, the lesst that is required is o stotement of reasons supportinE thot views.
That we feel is the true essence of the rules which ought to be kept in view qll the
time while dealing with coses of diqobility pension. 

*
16. Applying the above porameters to the coses at hand, we ore of the view
thot eoch onb of the respondents hoving been dischorged from service on
account of medical diseose/disobility, the disability must be presumed to have
been orisen in the course of servige which must, in the absence of ony reosan
recorded by the Medicql Board bq presumed to have been to suggest thot the
disesse which the member concerned was found to be suffering from could not
have been detected atthe time of his entry inta service. The initiol presumption
that the respondents were all physicolly fit ond free from any disease and in
sound physical ond mentol conditl,on at the time of their entry into service thus
remains unrebutted. Since the dis'gbility has in each cose been ossessed at more
than 20%, their cloim to disabilitl pension could not have been repudiated by
the appellants.

1-7. ln the result these oppeols fqil ond are hereby dismissed without any other
as to costs."

8 .  In  another  case in  the Hofr 'b le  Supreme Cour t  in  Sukhvinder  S ingh vs

Union of  Ind ia  and Others repor l ted as 2Ot4 STPL (Web)  468 SC where in  the

Hon'b le  Supreme Cour t  has observed at  Para 6 :  -
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6. "We think thot thot it beyond covil thot q combqtant soldier is lioble
to be invalided out of service only if his disability is 20 per cent or above qnd

there is o further finding that he cannot discharge duties even after b,eing ploced
in a lower medicql cotegory. We are indeed satisfied to note thut Rule L73
Appendix-ll(10) postulates ond permits preferment of claims even "where o
disesse did not actually leod to the member's discharge from service but arose
within 1-0 years thereofter". We, just os every other citizen of lndia, would be
extremely disturbed if the Authorities ore perceived as being impervious or
unsympothetic towords member of the Armed Forces who hove suffered
dissbilities, without receiving ony form of recompense or source of sustenqnce,
since these are inextricably germone to their source of livelihood. Leqrned
Counsel for the respondents has foiled to disclose any provision empowering the
invaliding out of service of ony person whose disability is below 20 per cent,
lndeed, this would tontomount to dismissol of o member of the Armed Forces
without recourse to o court-mortiol which would qutomaticolly entitle him to
reinstatement. Regulation 143 envisages the "Re-Enrolment of Ex-Servicemen
Medicolly Boorded Out", where the disobility is reossessed to be below 20 per
cent. lt is, therefore, self controdictory to contend that the invaliding out of
service of the appellont wos justified despite his disability being trivisl
proportions having been odjudged between 6 to 10 per cent only. We sholl
presume, olbeit fortuitously for the Respondents, that re-sssessment of the
appellant's disability wos not required to be performed because it wos found to
be permonent. Otherwise, there would be facial non-compliqnce with
Regulotion L43, which is extrocted below for eqse of reference : -

'L43. Re,-Enrolment of Ex-Servicemen Medicolly Boorded out.-

"Ex-Servicemen, who ore in receipt of disability pension, will nat be
occepted for re-enrollment in the ormy. (b) Ex-Servicemen, medically boarded out
without any disobility pension or those whose disability pensions have been
stopped becouse of their disobility, hoving been re-ossessed below 20 % by the
Re-Survey Boards, will be eligible fior re-enrolment, either in combqtqnt or non-
combotant (enrolled) copocity in the Army, provided they ore re-medically
boarded ond declared fit by the nedicql autharities. lf such afi €X-s€rvicemen
applies for re-enrollment and claims that he is entirely free from the disability for
which involided, he will be medicolly examined by the Rtg MO ond if he
considered him fit, the opplicant will be qdvised to opply to Officer-in-Charge,
Records Office concerned, through the Recruiting Officer for getting himself re-
medicolly boqrded.

7.  Fur ther  a t  Para 9 of  the above judgement  s ta tes that  -

subsequently ond unless proved to the contrary to be a consequence of militory
service. The benefit of doubt is rightly extended in fovour of the member of the
Armed Forces; ony other conclusion would be tantamount to gronting o premium
to the Recruitment Medical Board for their own negligence. Secondly, the

u9. We ore of the persua,sion, therefore, thot firstly, any disability not
recorded ot the time of recruitment must be presumed to have been coused
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morqle of the ormed forces requires absolute and undiluted protection and
if an iniury leads to loss of service without ony recompense, this morate would be
severely undermined. Thirdly, there oppeors to be no provisions outha1zing the
discharge ar invaliding out of service where the disabitity is below twenty per
cent and seems to us to be logicolty so. Fourthly, as per the extant
Rules/Regulations, a disability leading to involiding out of service would attroct
the grant of fifty per cent disobility pension,,"

9 '  Therefore,  in  the instant  case,  i t  is  observed that  a l though no Medica l

Board Proceedings have been produced before us as they have been destroyed,

there is  no doubt  whatsoever  that  the appl icant  was inva l ided out  f rom serv ice

as the Cert i f icate of the President Medical Board dt.  t7.o4.tg7g exists on record

(Annx-264) .

10 '  Hence,  in  v iew of  the factua l  matr ix  on record as wel l  as the Judgements

refer red to  above,  there is  no doubt  that  the appl icant  should have been granted

at  least  20 % of  Disabi l i ty  Pension s ince he has been inva l ided out  o f  serv ice,

1 '1 ' '  We,  therefore,  d i rect  that  the appl icant  must  be granted Disabi l i ty

Pension of z! %o, rounded off  by 50 % from 3 years prior to f i l ing this or iginal

Appl icat ion (O.A. No. - 118/2016\.

1 ,2 '  Arrears are to  be ca lcu la ted wi th in  a  per iod of  3  months f rom the date of

receipt  o f  th is  order ,  fa i l ing which 8% in terest  per  annum wi l l  be pa id to  the

a ppl ica nt .

13.  Th is  o .A. (o.A.  No.  1"L8/20x6)  is  accord ing ly  a l lowed.

1"4. No order as to costs,

15.  A p la in  copy of  th is  order  to  be suppl ied to  both the par t ies by the

Tr ibunal  o f f icer  a f ter  observ ing a i l  usual  formal i t ies .

(LT GEN GAUTAM MOORTHY)
M EM BER (ADM I N |STRAT|VE)

(JUST|CE tNDtRA SHAH)
M EM BER (J  U DtCtAL)


