
ARMED FORCES TRIBUNAL, RECIONAL BENCH, KOLKATA

M.A. No.57 of 20t8
(Arising out of

O.A. 11 of 2O1'41

DATED Ue J',t van''ft DAy oF DECEMBER, 201-8.

CORAM :

Hon 'b le  Dr .  (Mrs . )  Jus t i ce  Ind i ra  Shah ,  Member  ( J )

Hon'b le Lt  Gen Gautam Moort lny,  Member (A)

IC-4I1331 COLONEL RAVINDRA NATH TIWARI
SON OF SHRI S D TIWARI PRESENTLY POSTED
AT HEADQUARTRS CE SILIGURI, DISTT JALPAIGLJRI,
WEST BENGAL-734008

. . . . . . . . .APPLlCANT

BY MR. RAJIV MANGLIK, LD. COUNSEL
BY MISS MANIKA ROY, LD. COUNSEL

VERSUS

1, Union of  India,  service through the Secretary,
Government of  India,  Ministry of  Defence
South  B lock ,  New De lh i  *  110011.

2. The Chief of AIR Staff,
Army Headquarters,  Integrated Headquarters

Of Ministry of Defence (Army) Defence Headquarters
Post Off ice,  N€w Delhi-110011.

3.  Mi l i tary Secretary,  Integrated Headquarters of
Ministry of Defence (Army), Defence Headquarters Post
Of f i ce ,  New De lh i -110011.

4.  Br ig MH Rizvi ,  Chief  Engineer,  HQ I I  Air  of f icer
Corps, C/o 56 APO

. . . . . . . . .  RESPONDENTS

BY MR. SATYENDRA. AGRAWAL, CENTRAL GOVT. COUNSEL



O R  D  E  R

Dr. (Mrs, ' l  Justice Indira Shah' Mem,ber (J' l :

1.  The appl icant  has f i led the instant  O.A. Under Sect ion L4 of  Armed

Forces Tribunal Act, 2007, against the non-promotion of the aprplicant to

the rank of  Br igadier  on var ious grounds including the non-considerat ion

of the applicant for the cadre course of H C with changed profi le and

related grounds.

2.  According to appl icant ,  the respondents have changed the pol icy

regarding al locat ion of  vacancies to select  ranks and the addi t ional

vacancies al lotted to various Arms and Services to select r i inks after

implementation of A.V.Singh Committee-I l  with effect from thre year in

which the appl icant  was considered and i t  has come to the knOwledge of

the appl icant  af ter  pronouncement of  the judgment dated 02.03.2015 in

O.A. 430 of  20L2 by the Pr incipal  Bench of  the Tr ibunal .

3.  When the appl icant  f i led the statutory complaint  against  the non-

empanelment for promotion to the rank of Brigadier, the issue of al leged

incorrect  a l locat ion of  vacancies post  i .e.  A.V.Singh Commit tee-I l  was

not ra ised by the appl icant .  To adjudicate the issue regarding the

promot ion of  appl icant  to the rank of  Br igadier  on var ious grounds

including the ground of  wrong calculat ion of  AVSC-I I  v 'acancy of

Br igadier  for  the batch of  appl icant ,  the appl icant  has :sought for

amendment of  the present O.A. appl icat ion.
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4. The respondents in their counter-aff idavit have averred that

A.V.Singh cornmit tee-I I  recommendat ions were implemented on

al locat ion of  vacancies v ide AG/MP-2 pol icy let ter  dated 2L. .Oi l -2009.

The above policy letter was disseminated to Command Headquarters

and Line Direct,orates. The applicant was considered for prornotion by

No. 2 Select ion Board for  promot ion to the rank of  Br igadier  in Nov

2009, Sept 2At0,  Apr i l  20Lt  and July ZOLL and was not  empanel led to

the rank of  Br igadier .

5.  Being aggr ieved by the non-empanelment by No. 2 Select ion Board

in November, 2-009, as Fresh case 1983 Batch, he submitted a non-

statutory complaint  dated 15.10.2010 wi thout  ra is ing any gr ievance

with respect to al location of vacancies Ajay Vikram Singh Committee-I l

implementat ion.  Again he submit ted statutory complaint  dated

14"01.20L3 against  the non- implementat ion by Select ion Boarcl  No.  2 as

specia l  Review (Fresh).  Even in 2013, the appl icant  had no gr ievance

with respect to al location of vacancies. The challenge with respect to

the al location of vacancies after a lapse of 5 years from thre date of

issue of  let ter  dated 21-10-2009 suf fers f rom inordinate c le lay and

latches.

6.  Heard the Mr.  Raj iv  Mangl ik  and Miss Manika Roy, learned counsel

for  the appl icant  and Mr.  Satyendra Agrawal ,  learned counsel  for  the

respondents.

7 .  In  the  or iE ina l  O.A.  the  app l ican t  has  made a l legat ion  aga ins t  the

promotion of private respondents and has prayed to declare that the

respondents cannot consider and promote the private responrCent as a

Special  Review Case in September 2010. Further prayer has been made

to compare the mer i t  of  the appl icant  for  nominat ion for  the IHC/HDMC



Course with the changed profi le and direct the respondents to grant the

compensation clf marks of 0.75 for HC/HDMC while considrering the

appl icant  for  promot ion to the rank of  Br igadier  and to quash and set

aside the box grading of 'B' or below in the command criteria r.epprts

or alternatively moderate the same as per policy etc.

B. The allocation of vacancies based on AVSC-II for the:

Br igadier  for  Engineers etc were not  at  a l l  ra ised in the or ig in ia l

in the statutory complaint .

ranK

o,A.

9. I t  is  submit ted by the learned counsel  for  the appl icant  that  the

new development of al location of AVSC Phase-II vacancy for other drms

and Services in the select rank of Colonels, Brigs and Major Gen{rals

has come to the knowledge of the applicant after the pronouncenlerit of

judgment dated 02-03-2015 in o.A. No. 430 of 20L2 by the Pri incipal

Bench. In restructuring of Off icer cadre while implementing the n'f/SC

Phase-II, the method of al location for vacancy was changed from pro

rata to Command Exi t  Model .

10.  I t  is  evident  f rom the averment of  M.A. appl icat ion thal [  now the

appl icant  wants to chal lenge the method of  a l locat ion of  vacancies.  The

original application was f i led for redressal for grievance of r l lon-

empanelment of  the appl icant  based on ACR as per the exigt ing

vacancies at  that  re levant  point  of  t ime.

11" It is submitted by the learned counsel for the responclents f ihat

the O.A. No. 430 of  20l2-Lieutenant Colonel  P.K.  Chaudhury arrd Others

Vs.  Union of  India and Others chal lenging the al locat ion of  vacancids in

the rank of  Colonel  post  AVSC-I I  where implementat ion was al lo[ ,ved

vide judgment dated 02-03-2015 by Armed Forces Tr ibunal ,  Pr indipal

Bench, New Delhi .  An appeal  being c iv i l  Appeal  No. 3208 of  2015 had

of

or
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been f i led on behal f  of  the Union of  India against  the above juclgrhent  of

AFT Principal Bench before the Hon'ble Supreme Court and the same

was al lowed on 15.2.20L6 wherein the Apex Court  set  aside the order

passed by the Tr ibunal  and upheld Command Exi t  Model  but  c l id not  go

beyond directing the appellants to create I4L addit ional pgsts of

Colonels.

L2.  The amendment sought for  by the appl icant  is  completr : ly  a new

cause of  act ion,  We are of  the v iew that  i f  the amendment is  a l loN,ved,  i t

wi l l  change the nature and character  of  the or ig inal  O.A. The appl icant

v ide M.A, appl icat ion has ra ised a completely a new cause of  act ion for

creat ion of  addi t ional  vacancies in the rank of  Br igadier  and Major

General  which may do so by f i l ing a separate O.A.

13" Since the proposed amendment const i tutes a new cause of  act ion,

i t  cannot be al lowed.

t4. Accordingly, the M.A. application stands rejected and dis;losed of.

15. Let a plain copy of this order be handed over to both the parties

upon usual  formal i t ies.

(Lt Gen Gautam Moorthy)
Mem ber(Ad m i n istrative)

(Just ice Indira Shah)
Member  (Jud ic ia l )

DC


