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O R D E R

Per Hon'ble Lt. Gen. K.P.D.Samanta. Member (A.) :

l. In this O.A., the applicant has prayed for a direction on the respondent authorities to

grant him pension for his service rendered in the Indian Air Force by taking into account the

service as a reservist also.

2. The applicant was enrol led in the Indian Air Force on 25.08.1951 as an Airman in the

trade of Instrument Repairer. After enrolment, he had undergone requisite training for one and a

half year and thereafter served in different Air Force units. According to the applicant, in his

appointment order it was clearly stipulated that he was liable to serve in the Air Force on active

duty for a period of 9 years and for 6 years as reserve. The applicant was discharged from Air

Force service on completion of 9 years' of active service with effect from 24.08.1960 and

thereafter he was kept in reserve list. While he was in the reserve, he was called upon for active

service during Indo-China war for the period from 04.12.1962 to 26.05 .1963 whereafter he was

released with a direction that his services were no longer required.

3. The applicant was not paid any service pension for his active service as it was less than

l5 years as required under the rules for entitlement of pension although the it was held in various

judicial decisions that reserve service for 6 years should also be taken into account for the

purpose of calculation of l5 years. The applicant made a representation on 16.03 .2012 to the

respondent authorities praying for grant of pension by taking into account his reserve service for

6 years. The said representation was rejected by letter dated 17.04.2012 (Annex. 42) wherein it

was stated that the applicant had rendered l2 years and 87 days of total service and, therefore, he

did not qualify for award of reservist pension. The applicant thereafter also made further

representation in May,2012, which was also rejected by letter dated 28.05.2012 (at page-14).

Being undeterred, the applicant filed yet another representation which was also rejected on

20.07.2012 (Page-15). Having failed to get any redress from the concerned authorities, the
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applicant has filed this O.A. praying for setting aside the impugned letters dated 17.04.2012,

28.05 .2012 & 20.07.2012 and for a direction to the respondents to grant him reservist pension

with effect from 26.08.1965 with consequential benefits by way of extending the benefits of the

judgement of the Hon'ble Kerala High Court, Principal Bench of AFT and Kolkata Bench of

AFT. He has also prayed for interest @ 12% p.a. on delayed payment.

4. The respondents have contested the application by filing a reply affidavit. It is not denied

that the applicant was enrolled in the Air Force on 25.08.1951 with terms of engagement for 9

years' active service and 6 years in the reserve. On completion of 9 years' of active service he

was discharged from service on 25.08.1960. However, he was kept in reserve for 2 years and 275

days. On 04.12.1962 he was recalled for active service and was finally released from Indian Air

Force on 26.05 .1963 under the clause "service no longer required". Thus, he has rendered a total

service of 12 years 87 days inclusive of active + reserve + recalled service. As such, he is not

entitled to any pension. However, he was paid service gratuity of Rs.l302l- at the time of his

discharge. It is contended that since the applicant did not complete l5 years' service he was not

entitled to pensionery benefits, as claimed.

5. We have heard the ld. counsels for both the parties. During the course of argument Mr.

Sinha, ld. advocate for the applicant has drawn our attention to the decision of this Bench of the

Tribunal in O.A. l3l20l0 (Asim Majumdar Vs. Union of India & Ors), a copy of the same has

been annexed in Annex. A4. He has also referred to a decision of the Principal Bench of AFT in

T. A. 56412010 (Sadashiv Haribabu Nargund & Ors. Vs. Union of India & Ors.) decided on

12.01 .2011, a copy of which is also at Annex. A.3. It is submitted by the ld. advocate for the

applicant that the present applicant is exactly similarly situated with the applicants of the

aforesaid O.As. and, therefore, the said decisions should also be applicable to the present

applicant.



6. Mr. Mintu Goswami, ld. counsel

present case are more or less similar

submitted that the applicant having not

pensionary benefit.
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for the respondents has not disputed that the facts of the

l ike the cases of the above two o.As. He has, however,

rendered l5 years' of service, he is not enti t led to any

7 ' we have carefully considered the facts and circumstances of the case and perused the

decisions of the Principal Bench and also of Kolkata Bench of AFT, as referred to above. we

find that the aforesaid fwo decisions were rendered on the basis of unreported decision of the

Hon'ble Kerala High court dated 3 I .05 .2006 passed in wp(c) No.2g4 97l l4,which was quoted

in para 7 of the Kolkata Bench decision (supra) wherein it has been held as below :-

"That issue is no more res'integra covered by two bench decisions of this court, one inw A l 3 6 0 o f 1 9 9 9 a n d t h e o t h e i i n W A | 3 g 2 o f | 9 9 7 .

In the writ petitions before the Hon'ble Kerala High court, the applicants were also initially

appointed in the Indian Air Force for 9 years of active service and were kept in reserve for 6

years according to their terms of appointment. During the reserve period they were also called to

participate in the I 962 war with china and subsequently were released as their services were no

longer required' They were also not granted any pension. The ld. Single Bench of the Hon,ble

Kerala High court allowed the writ petitions in their favour, which was appealed against and the

Hon'ble Division Bench of the said Hon'ble High court upheld the decision of the Hon,ble

Single Bench and held that both active and reserve services i.e. total g + 6: l5 years of service

should be taken into account for grant of pension. It will be beneficial to quote from the

observations of the Hon'ble High court in wA l3g2 of 1997 (unreported) (reproduced in the

Kolkata Bench decision at para 7) as follows:

"The minimum quali fying period of el igibi l i ty to pension is l5 years of service (9 regularand 6 reserve with the Air F'orce). theifore, ttre respondent is entitled to get pensionarybenefits' As rightly contended by learned counsel for the respondent, the action of theappellants is violat ive of the principles of natural just ice and that the refusal of the
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appellants to grant pens.ion to the respondent after he completed the minimum periodrequired to get pension is discriminatory and untenable in law. The learned Judge, on acareful consideration of the records placed before him in original, came to the conclusionthat the respondent herein is entitled to get pensionary benefits. we are not persuaded totake a different view than the one taken by the leamed Judge.,,

8'  The Kolkata Bench decision (supra), rel ied on by the applicant, relates to a similarly

situated peti t ioner and i t  also rel ied on the decisions of the Hon'ble Kerala High court.  I t  was,

inter alia, observed in para g, as follows:

'( Learned Advocate for the respondent argued that the petitioner is not entitled to getpension because after I year and I 35 days of the service, so rendered by him while in thereserve, he was d.ischarged from the service on the ground that his ,.ruir" was no longerrequired' Accordingly, the position stands that the"petitioner actually rendered l0 years135 days service to the Air Force thereby not acquiied the prescribed period of l5 yearsof qual i f ied service. Thi
onlY to b. unjrtt but ulro ugu l jurti... tt i, diffi.ult to u.."*th. u.grt.nt thut u p"rron *ho d., ,.rui.. in th. int.r.r, of ,h.Nution. .ould not b. giu.I, th. b i, not u bi* urornt. *h.r.u, ifhe did not join the force af
huut bttn gtuntrd th" prltion r.rui.. to fift..n u.ur, (.g-u.ur, -6 yearsL Another issue thut ni t served for oneyear and 135 days during-the reserve period tiauitity. He was discharged since the warsituation no longer existed and his services was not required. So far so good, but it noway cancelled or over ruled the six years reserve tiauitity which the applicant hadundertaken' The reserve liability of six yeals_remained operative. This is an argument thatis not acceptable. This view is not expelted from the authority who are in the helm of thedefence affairs'  I f  such a plea is al lowed to be continue, i t  wi l l  certainly demoral ize theforces' Exactly same position was considered by the Division Bench of the Kerala HighCourt in WA No.l 439 of 2006 wherein Their Lordships observed to the effect -

^,-lf ry: 
accept the interpretation given by the appellant, Union of India, it willglve rlse to an anomalous situation where a person who had been kept as reservist

and was not called.to serve again witl be .nfitl.d to get pension, whereas a person
who had been serving the Nation for a second time will 6e at loss,,

Under such rcum nc we are of the oprn lon t t  the d id ot lois six years reserv t serv ce sl ly becausehe was cal
it io
_bJ
of

e A i Forceauthority and in the re
considered opinion he au
ears of qualified vice a

should a l low the ion to

9. The Principal Bench of the AFT

Ors) also decided the same issue based on

that of the Kolkata Bench of AFT (supra).

further I ear and 35 da servlce.In our
rit should consider at th etiti let fifteen

er th rvist iod an the thorit
e itioner rdinelv and a er Rules."

in TA 564 of 2010 (Sadhashiv Haribabu Nargund &

the judgement of the Hon'ble Kerala High court and

It was, inter alia, observed as follows ,,



"ln this connection' our attention was invited to the detailed judgments delivered by thechennai Bench and the Kolkata Bench which have taken u ul.* relying on the decisiongiven by the Hon'ble Kerala High court and the two decisions of the Division Bench of
::T":^:"1T :.:^lT,:'.:lu^. ,p.:lod.i:.also 

tiable ro be counted for the purpose ofpension. n tcr^ "  * . . ! e ! ! v r  v r  r c r v r r  t t t  L t t t ,  I l l l t l d l  O , ,-
clearly mentioned that petitionet *ill hau. to i.*. 9 .ueur. us ,.gulu,. ,.ruice and 6 vearsas reserve service. SubseQuently the respondents cannot reverse th. ,ituution thu, ,in..the aPPointment 

-h.as been terminated. therefore. thilvlre not .ntitl.d ,o .ount 6 years
serve servlce. 'r 'he 

respondents are bound by principre of pron,ir**.*ooers. thatonce the.v made a representation and asked the other to act on it and petitioner hb r 9 as regular service and keot rve service for 6cannot wriggle out of this on the moral eround
servrce tor 6 years.. the

ntl), after China War theiservrces were terminated also. This is clearrst  v l \ ,s)  wtr Ig tgrmlnalgo

*H**-9::: 
respondents availed.the r.rui.* of p"titioners for 9 years as activeservice and kept them on reserved service for 6 years til"y cannot go back. During thereserve period, the peti t ioners were cal led in 1962.r.rg.ncy i .e. at the t ime of Chinawar and all the petitioners alleged to have offered theiiserui.., u, rrr.-olrforut of therespondents' Therefore, the respondents have fully util ized all the services of thesepetitioners i.e. 9 years regular service and summoned them during the I ga)-cnina Waralso' Nowit does not l ie in the mouth of the respondents to turn b-ack und *r,hu, r in..th.Y huu" b."n t.*inut.d th"y ur. not .ntitl.d@.fit of ,.r.ru.tilffiThis is immoral and unjustified view and ag;in-a;he c;;s of principles of naturalustice. we fail to appreciate that once the appointment ha, b".n siven a

t ,  v  r s '  r v  q y y r w w r 4 L u  L l r d t  u l l u c  t i l t r  a D-
have as per the terr,ns of the appointment given iheirlervGs to th.G*ond.;,s how can

terminated the ices of the petitioner. wewi l l  not  g ive them fit of reserved service. This cannot b. u* d respondents
cannot be permitted to take this plea." (underlining For.rnpt ̂ ir;

l0 '  In view of the above decisions, which are not disputed by the respondents, we are of the

clear opinion that the applicant cannot be denied reservist pension for his entire service of 9

years as active + 6 years as reserve. The contention of the respondents that the applicant had

rendered only 12 years and 87 days including active * reserve+ recalled service, cannot be

accepted as that would give rise to anomalous position where a person who has served for 9

years and was kept for 6 years as reserve, would be entitled to pension whereas in the case of the

present applicant, who was also similarly in active service for 9 years and thereafter durine

reserve service called to join active service during Indo-China war to serve the Nation and was

released midway before completion of 6 years reserve service. This point was also considered in

the decisions of the Principal Bench as well as the Kolkata Bench. we respectfully agree with

the above decisions and hold that the applicant is enti t led to reservist pension by taking into
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account his active service for 9 years and entire reserve service for 6 years irrespective of the fact

that he had been discharged/released under the clause - "his services no longer required" during

his recalled service during Indo-China War. In other words, his total 6 years' reserve service in

terms of the condition of appointment be taken into account for calculation of his qualifying

service for pension. In this context we may also observe that as a model employer like the Union

of India, they ought to have extencled the benefit of the judicial pronouncements on the subject to

all similarly situated persons like the applicant instead of compelling them to knock at the door

of courts to seek redress.

I l. However, we note that even though the applicant was discharged in 1962-63 and was not

granted any pension, he kept quiet for all these years and filed his first representation in the year

2012 presumably after being fortified with the decisions of the Hon'ble Kerala High Court as

also of AFT, Kolkata Bench and the Principal Bench and his representations were rejected in

2012 itself. In this connection, we follow the decision of the Kolkata Bench, as stated in Paras l3

& 14 thereof wherein it was held that due to delay and laches on the part of the applicant in

approaching the court of law, the payment of pension will be restricted from 3 years prior to the

fi l ing of the peti t ion.

12. [n the result, this application is allowed. The respondents are directed to grant reservist

pension in favour of the applicant by taking into account his active service for 9 years and also

reserve service for 6 years subject to adjustment of the amount of gratuity already paid to him.

However, the payment of pension will be restricted from 3 years prior to the fil ing of this

application i .e. such pension wil l  be payable from 0l .09.2009.

13. This order be implemented within 90 days from the date of communication of this order,

failing which, the arrear amount will carry interest @12% p.a.

14. The original application stands disposed of in the light of the above observation/direction.

There will be no order as to costs.
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fbrrnal i t ie  s .

(LT.  GEN.  K.  p .  O.  SAMn N' r 'A)
MEMBER (ADMIN I  STRATIVE)
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supplied to both the parties after observance of usual
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