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O R D E R

l .  The pet i t ioner  is  an er  Sergeant  of  the Indian Ai r  Force ( lAF) ,  who.  af fer . jo in ing the

Indian Ai r  Force on 28 Dec 1987.  was d isrn issed f rorn the Ai r  F 'orce under  prov is ions of

Sect ion 20( l )  o f  the Ai r  Force Act .  1950 read rv i th  Rule l8  of  the Ai r  Force Ru'es 1969

by the Chief of Air Staff (CAS) on 5'r '  Apr 2003. Being aggrieved rvith such rvrongful

d isrn issal  he f i led awr i t  pet i t ion in  Sep 2003.  nurnbered WP 14n95 (W) OF 200: i "  befbre

the Hon'b le Calcut ta High Court . ' fhe ib id  rvr i t  pet i t ion rvas heard by the Ld.  Single

Judge, at the Calcutta High Clourt.  I t  rvas decided in fbvour of thLe peti t ioner with the ibid

WP being al lowed by the Order dated l" Ar.rgr.rst 2005. rvherein i t  r .vas observed that the

respondents, i .e. UOI and others. were neither represented by' any' advocate nor was an), '

aff idavit  in opposit ion f i led on their behalf ' .  The ibid order of the Ld. Single Judge was

however set aside based on an appeal (FMA 578120(16) l i led by the respondents. b1" an

order  o f  the  D iv i s ion  Bench  o f  the  Hon 'b le  Ca lcu t ta  I I i gh  C iour t  da ted  27  Nov  2 ( ) l l .  The

or ig inal  wr i t  pet i t ion (WP 14195 (W) of  2003)  rvas again restorr :d  befbre the cour t  o f  the

t -d.  S ingle Judge.  which was la ter t ransfbrred to th is  l ' r ibunal  on the point  o f . iur isd ic t ion.

After being transf-erred f iorn the Hon'ble Calcutta High CoLrrt the case was renultrbered as

TA No 1012012.

2.  T 'he case in  br ie f  is  that  the pet i t ioner  was enro l led in  the IAF on 28.12.19t17.  Af ter

cornplet ion of  t ra in ing he was employed in  the t rade of  'Miss i le  F i t ter  (Elect r i , : t r l ) ' .  He

was prot-noted to the rank of Corporal on 28. 12.1992 and subsequentl ,v- as Serqeatrt on

1.6.2001.  Af ter  h is  in i t ia l  post ing at  Barrackpore.  he n 'as po: ; ted in  var io t ls  other  Ai r

Force (AF) stat ions/units. t ' le rvas posted in 2255 Squadron AF at Gw'al ior wit l i  ef lbct

f iom 1 I  October  2001.  Dur ing h is  serv ice at  Grval ior .  the pet i t ioner  developed f r iendship

with one Sergeant Bhattacharjee. r,vho was senior to hirn and \, ivas sta) ' ing in t l-e frarni ly

quarters. The peti t ioner was visi t ing the house of Sgt. Bhattacharjee f iequently '  to provide

tuit ion to their son at the request of his f i iend as rvel l  as his rvi fe Mrs V{urr Mun

Bhattacharjee. According to the peti t ioner" the above tnentioned closeness was

misunderstood bv the author i t ies as i l l ic i t  in t imacv r .v i th  Mrs Mun Mun Bhat tachar jee.  He
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was unreasonably sLlspected to have been passing on secret infbrrnation to Ms Mun Mun

Bhattachariee who was involved in espionage activi t ies. The peti t ioner further submits

that upon suspicion of being involved in espionage. he wrrs brought to Drelhi on

24.9.2002, taken to sorne unknown rooff l  bl indfblded. beaten Llp, tortured and keprt in that

that state for three days. Some confessional staternents were rvri t ten and the peti t ioner's

signatures were al leged to have been obtairred forcibly on such ,Cocuments. Later he was

sent back to an Air Force Unit at r\vantipur in J&K where he l ' rad then been posted. He

was exarnined by the I.Jnit  rnedical off lcer on 04 Oct 2002 fbr 'al leged history of assault

by Delh i  Pol ice ' ,  as has been endorsed by the Senior  Medical  Of f icer  of  the 8 FEISU. AF

at  Avant ipur  (J&K) (Annerure P2 of  the ' fA) .The in jur ies were.  however .  considered as

superf icial injuries and he was treated accordingly.

3. The peti t ioner was issued lvi th a shorv cause notice (Annexure P3 of TA) b1 the Air

HQ on behal f  o f  the Chief  o f  the Ai r  Staf f  (CAS) on 8 ' r 'Jan 20113.  As per  the ib ic l  Show

Cause Notice (SCN) the peti t ioner had been al leged to have passed sensit ive/classif ied

service inforrnation to Mrs Mur"r Mun Bhattacharf ee lvhi le postecl in Grval ior: af ier having

come to knorv that the said lady was suppll , i rrg such infbrrnation to a Pakistani alent. the

peti t ioner fai led to infbrm the Air F:orce authorit ies. The peti t ioner. through the ib' id SCN.

was requi red to show cause as to why he should not  be d isrn issed under  prov is ions of

Sect ion 20 ( l )  o f  AF Act  1950 read r ,v i th  Rule l8  of  AF Rules l9 '69.  The pet i t iont : r .  as per

the ib id  SCN. was a lso asked to peruse the adverse rnater ia l  avai lab le wi th CO 2255

Squadron at Gwalior, i f  he desired. The peti t ioner. hotvever. did not appear to have

perused those rnaterial.

4 .  The pet i t ioner  repl ied the ib id  SCN. dated 8 ' r '  Jan 2003 s igned by '  one Wg ( idr  CRR

Sastry  on behal f  o f  the CAS. on 3 l  Jan 2003 (Annexure P3 of  TA)stat ing that  the SCN

was based on ground made out by' the authorit ies to talsely irnpl icate hirn in an espionage

case wi th unsubstant ia ted a l legat ions.  He denied a l l  such a l legal . ions Inade against  h i rn in

the said SCN by stat ing c lear ly  in  h is  reply  that  whi le  posted at  Grval ior  he stayed in  h is

Unit (2253 Squadron AF)fbr a very short t i rne. being Inostly '  attached in other sections of

the Wing (Air Force Station Ciwalior).  Therefore. according to the peti t ioner. he had no

scope to obtain or even have knowledge of any classif ied or sensit ive infbrmation: thus

there was no quest ion of  passing any such in fbrrnat ion or  Inater ia l  to  any 'one as a l leged in

the said SCN. The peti t ioner in his reply'  has narrated the circumstances in rvhich he got

to gain acquaintance rvith Sgt. Bhattacharlee and his rvi t-e Mlttrr Mun posted in the salne
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Air  Force Stat ion (Grval ior ' ) ,  which was pure ly  on a humani tar ian basis  to  g ive tu i t ion to

their chi ld. There was no other tnotive and he also sublnits that ht:  was never aware of any,

Pakistani agent Sushil  Kumar Sharma who has been al lege,d to be known to the

Bhattachariee couple. The peti t ioner in his reply to the ibid SCIN has f irr ther slbrnit ted

that he was tortured and coerced to sign on some papers. lvhich are now said tr be his

confbssion statelnent, by fbrce and he vehemently denied to anv such so cal led

conf-ession.

5.  Despi te the pet i t ioner 's  reply  as above and p lea of  innocence.  he was d ismissed f iorn

the Ai r  Force serv ice under  prov is ions of  Sect ion 20( l )  o1 ' the , \ i r  Force Act  l ! r50 read

wi th Rule l8  of  the Ai r  Force Rules 1969.  on 5 'h Apr i l  2003 by '  the impugned order

s igned by the CAS dated 5 ' r '  Apr  2003 (Annexure P4 of  the l 'A) .  Being aggr ieved rv i th

such d ismissal ,  the pet i t ioner  appealed befbre the Hon'b le Defbnce Min is ter  through a

peti t ion dated date Strt 1ul 20C)3 (,Annexure P5 of the T'A) seeking.iust ice bur gor no

response. Thereafter the peti t ioner wrote an application to the CAS olr - l ' r '  August 2003

seeking response on procedure to appeal against the said disrnissal orcler. but

unfbrtunately got no response.

6.  The Pet i t ioner  f lna l ly  approached the Hon"Lr le  Cla lcut ta High Court  in  Sep.2003 by '

f i l ing a wr i t  pet i t ion (WP 14195 (W)/  2003)  w'h ich has been t ransf-erred to th is ' f r ibunal

and renumbered as TA l0 of 2012. The peti t ioner. in the ibid TA. has prayed fbr sett ing

aside/  quashing the impugned order  of  d isrn issal  and h is  re instaternent  rv i th  consequent ia l

benefl ts. Alternatively, as prayed fbr in Para 25 (d) of the l-A. the peti t ioner ha:; sought

for grant of pension and related benefl ts since he had put in rnore than I 5 vears o 
'service

in the Ai r  Force (Dec 1987 to Apr  2003) .  The rn in i rnurn c lual i f l , ing serv ice fbr  grant  of

pension being l5  years,  the pet i t ioner  shal l  be e l ig ib le.

I  .  The respondents have re l ied on fbcts  submit ted in  the i r  a f l rdav i t  in  opposi r : ion and

agree on a l l  factual  aspects as subrn i t ted by the pet i t ioner  in  the WP (TA- l0 l20l  l ) .  l 'he

respondents hor,vever have subrnined that the peti t ioner" rvhi le posted at2253 Squadron at

AF stat ion Gwal ior  f rorn 2 l  Dec 1998 to l0  Dec 2001.  ca lne in to contact  wi th , lne Mrs

Mun Mun Bhattachariee, wifb of Sgt U Bhattacharjee posted in the same AF Sta.t ion ( l l

BRD) and started tutoring their son. In the process the peti t ioner. as submitted in Para r l

(d) of the A/O. f iequented their house and developed an irrt i rnate relat ionship u, i th Mrs

Bhattacharf ee, even leading to sexual relat ionship. Irr the process of such int i lnacl '"  the
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peti t ioner passed much sensit ive and classif led infbrrnation to Mrs Mun Mun

Bhattacharjee, who in turn was supplying such information to one Shri Sushi l  Sharrna. a

Pakistani intel l igence operative. The said sensit ive infbrrnation included role and

deployment  of  2253 Sqn,  AF;  operat ional  locat ion of  th is  uni t  dur ing Kar ig i l  Ops;

location of OSAKA air defence missi le system; detai ls. role and deployrnent of other

sensi t ive Ai r  Force uni ts  in  Gwal ior  and a lso dates of  secur i t 'y  checks in  Gwal ior  AF

Station etc. According to the respondents. the peti t ioner was al l  r lhrough aware ol ' the fbct

that such infbrmation was being passed on to the Pakistani agent Sri  Sushi l  Sharnra by his

close f i iend Mrs Mun Mun Bhattacharjee; yet he did not report the matter to the A.ir Force

authorit ies. He continued to get entrapped in the said espionage r ing and kept providing

infbrmation about the Air frorce to Mrs Mun Mun Bhattacharjee'.  He rvas interro,gated by'

the intel l igence authorit ies at Delhi and the peti t ioner is said to have confbssed to al l  the

above activi t ies of espionage and his involvernent. The res,pondents deny' that the

peti t ioner was ever torlured or any statement was signed by him runder duress or b1, fbrce.

8. The respondents further sublnit  that the peti t ioner lvas issued lvi th a SCN and he rvas

given an oppor tuni ty  to  erp la in h is  sa id conduct  and involvetnent .  which he d ld in  the

fbrm of  reply  to  the said SCN on 3 l  . lan 2003 (Annexure P3 and P4) .  Ct t t  be ing

dissatisf ied with the repl1, offered by the peti t ioner and having regard to the grave

misconduct  and h igh secur i ty  r isk and af ier  a l l  due considerat ions.  the pet i t ic 'ner  was

disrnissed f iorn Air Force Service by order of the CAS on 5' l '  z\pr 2003 (Anne:.ure P4).

lvh ich was in  terms of  Sect ion 20 ( l )  o f  the Ai r  Force Act  1950 read in  coniuncl ion rv i th

Rule l8  o1 'Ai r  Force Rule 1969.  The respondents contested in  the i r  A/O the p lea taken b1

the peti t ioner that he rvas disrnissed on Inere suspiciorr.  Thel '  fur lher subrnit ted that there

was enough corroboratory evidence. besides the confession tnade by the peti t ioner. to

substantiate the peti t ioner was passing classif led inforrnation to Mrs M rl . t  Mttn

Bhattacharjee knowing f ir l ly well  that she rvas in contact n' i th a Pakistani agent lo u'hom

such information was being passed on by her. Being in knowledge of her espionage

activi t ies and contacts. he never reported the matter to the Air Force authorit ies. T'o this

eflbct the Wg Cdr Roy, OIC legal cel l  of the Air Force submitted certain classif led

lnaterial in a sealed envelope fbrthe perusal of the court.  Thel \ \ /ere perused b,v' '  LlS.

9.  The Ld.  Counsel  fbr the pet i t ioner  Mr BC Simai  dur ing h is  ora l  submiss ion le i terated

on the points  made in  h is  TA.  I Ie  subrn i t ted that  the pet i t ioner  had been v ic t i rn ised

wrongful ly by the Air Force authorit ies to escape f i 'orr the re:;ponsibi l i t ies of detecting
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the actual culpri t  of espionage activi t ies and to r,vash their hands. the peti t ioner was

i lnpl icated falsely. Moreover, he was not giverr reasonable opporlunity of hearing before

being d ismissed f rom serv ice.  Mr Si rnai  a lso prayed that  r r l  documents were ever

produced by the Air Force authorit ies to prove that the peti t ioner was ever inv,r lved in

any such espionage activi t ies. I-{e prayed that the impugned order of disrnissal is therefbre

i l legal and should be quashed and the peti t ioner be reinsta,ted in service with al l

consequent ia l  benef i ts .  Mr Simai  a lso subrn i t ted that  the pet i t ioner  had more than l5

years of  unblemished serv ice before he was d isrn issed on 5 ' r '  Apr  2003.  His  cxcel lent

service record and long span of service was not considered befbre deciding to disrniss

hirn. He f irr lher brought to our notice that the peti t ioner was el igible fbr pension having

completed more than 15 vears of '  service. but even that has been denied to him. He

therefore has brought in the prayer fbr grant of pension in hi: ;  peti t ion as an alternate

prayer .

10. Mr Dipak Kurnar Mukherjee. the Ld. Clounsel fbr the resporrdents rebutted t l-re points

made by Mr Simai and also drerv our atterrt ion to the Para 9 of the SCN dated 8'r '  Jan

2003 (Annexure P3). wherein i t  has been clearly mentioned that al l  adverse nraterial

against the peti t ioner were avai lable r,vi th the CO of 2255 Squadron. AF at Grval ior and

he was at l iberty to perurse those befbre reply' ing the said SCN. The peti t ioner hor,r 'ever did

not make any effbrt to peruse them then. Be that as i t  may'.  the sarne documents have norv

been submit ted befbre the Hon'b le Tr ibunal  fbr  the perusal  o f  the cour t .  Mr Mukher iee

further submitted that the peti t ioner was dismissed f iorn service under provisiors of law

{Sec  20  ( l )  o f  AF  Ac t  and  Ru le  l8  o f  AF  Ru les }  and  the  TA has  no  mer i t .  I t  shou ld  be

dismissed. As regards the prayer fbr pension made by' the preti t ioner, Mr Mukherjee

submitted that the peti t ioner had never approached the cornpetent authorit ies fbr grant of

pension af ier being dislnissed f iorn service. Therefore i t  r .r 'ould not be appropriate for the

Hon'ble Tribunal to consider this prayer befbre the sarne is exi l tnined by the cornpetent

authorit ies within the rules and regulat ions as set out in the Pension Regrt lat ions fbr the

Air  Force.  Mr Mukher jee,  however .  submit ted that  as per  prov is io t rs  of  Reg l { )2 (a)  of

Chapter  I l l  o f  Pension Regulat ions fbr  the Ai r  f rorce.  the pet i t ic ,ner  rvould not  be e l ig ib le

fbr  any pension s ince he was d isrn issed under  the prov is ions of  the Ai r  Fc ' rce Act .

Regulat ion 102 (a)  of  the Pension I legulat ions fbr the Ai r  Force is  quoted belorv: '

"102 (a). An inclivitluul, v,ho i,y disntissed under the provi.s,ions the Air Fort'a,'lc't, i.s

ineligible.t'br pen.siort,t ttr grutuilf in re,spec't o./ ul/ previott.s ,sen'ic'e. "
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I  l .  We have heard both s ides ernd have a lso gone through a l l  a f f idav i ts  and subrn iss ions

made by both sides. We have also gone through the confldential comtnunications and

reports as submitted by the AIr authorit ies in a sealed cover in detai l .  l 'he conf- idential

report dated 30 Sep 2002(submitted by the respondents fbr our lperusal).  prepared by the

AF authorit ies and analysed by' staff  at Air HQ at the level of the Vice Chief o1-the Air

Staff regarding the activi t ies of the peti t ioner r,vhi le he u'as posted in Gr,val ior. appears

authentic and rel iable. I t  has been prepared. supported b1 detai led investigation and

interrogation by intel I  igence expeft:s.

12.  As per the above repor t .  there \ ,vas an espionage r ing operat ing in  Gwal ior  Af is tat ion

which was busted and necessarv discipl inar,\ ,  and administrat ive actions wer"e taken

against al l  those Air Force personnel that includes the peti t ioner. fbr their acts of

omiss ions and commiss ions. ' fhe c iv i l ians involved were handed over  to  the IB fbr

necessary action. Mrs Mun Mun Bhattacharya and her husband l igt.  U Bhattachar"l 'a were

involved with one Sri Sushi l  Sharrna r.vho was a Pakistani agent. The peti t ioner got

involved due to his int imacy rvith Mrs Bhattacharya who seemred to have trapped hirn

with sexual favours and also money. as per the said report.  The peti t ioner kept f-eeding

much sensi t ive and c lass i f red in fbrrnat ion about  the Ai r  Force c leployrnent  and technica l

detai ls of rnissi les etc in Gwalior to Mrs Bhattacharya. who in turn was passing these to

Sushil  Sharma, a Pakistani agent. The peti t ioner appeared to have been awarc: of Mrs

Bhattacharya's exploits and contacts as regards to the said espionage activi t ies. but did

not  br ing to the not ice of  the AF arr thor i t ies.  The said repor t  a t  the Ai r  HQ has concluded

that  the pet i t ioner .  hav ing knou'n the l inks of  VIrs  Mun Mun Bhat tacharya rv i th

unauthorised persons and passing of infbnnation to thern. had tai led to report to his

super ior  Ai r  Force author i t ies:  and has a lso indulged in  ant i  nat ional  act i 'v i t ies of

espionage by leak ing sensi t ive i  c lass i f led in fbnnat ion of  the IA[r to  Pakis tani  In te l l igence

agent. The peti t ioner. as per the above repofi .  has therebl comrnitted a grave tnirsconduct

of  t ra i torous nature and shor ,vn h i rn to  be a d is loy 'a l  a i rman.  I { is  cont inuance i r r  the Ai r

I--orce was considered a security r isk and detr irnental to service interest. These aspects.

being sensit ive to be brought in publ ic. rvere analysed at the hir HQ and the Jret i t ioner

was accord ingly  issued wi th a SCN which rvas repl ied by the pel i t ioner .

13. We f lnd no reasons to doubt the f lndings of the said corrf- idential reports, Furlher

deta i led d iscussion would not  be in  the in terest  of  the secur i ty 'o f  the Ai r  Force.  We are

thus of the view that the C,AS has taken appropriate steps. rvi thirt  the provisions of the Air
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Force Act  1950 {Sect ion 20 ( l ) .  and AF Rule l8}  as per  power vested upon h i rn in  the

said AF Act ,  to  d ismiss the pel i t ioner  for  the orn iss ions and commiss ions as speci f ied in

the impugned order  of  d ismissal  dated 5 ' r 'Apr i l  2003.  There is  no need to in ter fere wi th

such adrninistrat ive actions taken by the CAS on such sensit ive and irnportant issues to

safeguard the security of the country.

14. We have also considered the prayer fbr pension made by the peti t ioner on the ground

that he had put in more than l  5 years of unblernished service in the Air Force before he

was dismissed. We have also taken note of the fact that the peti t ioner was disrnissed

under the provisions of the Section 20 ( l)  of the AI-- Act. rvhir:h \ \ ias an adrnirr istrat ive

action exercised by the CAS under powers vestecl upon hirn. Notwithstanding the

prov is ions of  Reg.  102 (a)  of  the Pension Regulat ions fbr  the Ai r  Force as quoted above.

i t  i s  qu i te  c lea r  tha t  the 'd i smissa l '  i n  th i s  case  was  r ro t  a rva rded  b1 'any 'coLr r r ,  mar t ia l

runder  the Ai r  Force Act .  Dismissal  by 'adrn in is t rat ive act ion and d isrn issal  by ' t r ia l  by a

properly consti tuted courl mart ial under the AF Act are tw'o dif ferent proceclures. of

which, an award by tr ial  by a court mart ial should be considered rnore serious rvhen

decid ing on consequent ia l  inrp l icat ion on pension.  Simi lar  prov is ions of  c l is rn issal

through adminis t rat ive act ion are a lso prov ided fbr  in  Sect ion 20 of  the Anny Act  1950.

In fact the object and contents of Section 20 ofthe AF Act arrcl Section 20 of t l re Arrny'

Act are the same. A dif l-erence. however. exists when consequential i rnpl icat ion upon

pension is  considered for  those d ismissed under  such adrn in is t rat ive prov is ions.  The

conseqLtent ia l  impl icat ions on pension are g iven i r r  Reg.  102 o1 ' the Pension Regulat ions

fbr  the Ai r  Force and in  Reg.  I  l - ]  o f  the Pension Regulat ions for  the Army' .  I t  is  thus

relevant to quote and compare both these regulat ions. Section 20 of the AF Act and

Sect ion 20 of  the Anny Act ;  as wel l  asthe ib id  regulat ions of  the Pension Reg.  for the AF

and the Army are as under:-

Sect ion 20 of  the Ai r  Force Act  1950

""Disrnissal,  removal or reduction by the Chief of the Air Staff and by' other

officers.

( l)  The Chief of the Air Staf l-  may' dislniss or remove f ioln the service any person

subject to this Act. other than an off lcer.
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(2) The Chief of the Air Staff may reduce to a lower grade or r?rk or the ranks. any

warrant off icer or anv non-cotnmissioned off lcer.s

(3) An off icer having power rrot less than an air of l lcer in , :harge of u .o,r,rund or

equivalent cotnmander or any prescribed off lcer rnay dismiss or retnove l iorn the

service any person serving under his commancl other than an off lcer or a rvarrant

off icer.

(a) On active service. an off icer comrnanding the air fbrce in the t leld may recluce to a

lower rank or to the ranks any \,varrant off lcer or non-cornrnissioned oflcer under

h is  comrnand.

(5) The Chief of the Air StafT or an of1lcer specif ied in sub-s;ection (3) ma,"- reduce to

a lower class in the ranks any ainnan other than a warrant off icer or non-

corl rn issioned off-icer.

(6) The corlmanding of l lcer of an acting non-cornmissioned off lcer rnay' order him to

revert to his substantive rank as a r lon-cornmissioned ofTlcer" or he has no such

substantive rank. to the ranks.

(7) The exercise of any powers under this section shal l  be subfect to the other

prov is ions conta ined in  th is  Act  and the ru les and regulat jons rnade thereunder.

Sect ion 20 of  the Arrnv Act  1950

"Dismissal, removal or reduction by the Chief of the Arm--v Staff and by other

officers.

( l)  The Clhief of the Arrnl,  Staff rnay disrl iss or rerrc)ve f iorn the service an\

person subject to this Act. other than an off lcer.

(2) The Chief of the Arml'StafTlnay reduce to a lou'er g.rade or rank or the ranks.

any warrant off icer or any non-cornmissioned off- icer.

(3) An off- icer having power not less than a brigade or r3quivalent coff l trrander or

any prescribed off- icer may dismiss or rernove f iorn the service an)'person

serv ing under  h is  comrnand other  than an of f lcer  c ' r  a  - iun ior  comnl iss ioned

officer.
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(a) Any such ofl- icer as is mentioned in sub-section (3) may, reduce to a lower

grade or rank or the ranks. anv warrant off lcer or any non-colnmissioned

of f icer  under  h is  command.

(5) A rvarrant off icer reduced to the ranks under this ser:t ion shal l  not. horvever.

be required to serve in the ranks as a sepoy.

(6) The coff lmanding off- icer of an acting non-cornrnissioned oft- icer mu1, order

him to reveft to his permanent grade as a non-cornrnir;sioned off lcer. cr he has

no permanent grade above the ranks, to the ranks.

(7) The exercise of '  any power under this section shal l  be subject to the said

prov is ions conta ined in  th is  Act  and the ru les and regulat ions made

thereunder.

Pension Regulat ions for the Air Force

"102.  (a)  An ind iv idual  who is  d isrn issed under  the prov is ions of  the Ai r  Force Act .  is

ine l ig ib le lbr  pensions or  gratu i ty  in  respect  of  a l l  prev ious serv ic ,e.

(b)  An ind iv idual  rvho is  d ischarged under  the prov is ion c, f  A i r  Force Act  and the

ru les made thereunder remains e l ig ib le fbr  pension or  gratu i t l '  under  these Regula l ions . "

Pension Regulat ions fbr the Arrry

"113 .  (a )  An  ind iv idua l  r vho  i s  d i s rn issed  under  the  p rov is ions  o f  the  Ar tnv  Ac t .  i s

ine l ig ib le for  pension or  gratu i ty  in  respect  of  a l l  prev ious serv i , :e .  In  except ional  cases.

however. he may, at the discret ion of the President be granted service pension or gratuit l , '

at a rate not erceeding that for rvhich he u,ould have other* ' ise qual i fred had he been

discharged on the same date.

(b)  An ind iv idual  who is  re lnoved f r "orn serv ice under  Anny Act"  Sect ion 20,  tna l 'be

considered fbr the grant of pension/gratuity at the rate not exceeding that fbr rvhich he

would have otherwise quali f led had he been discharged on the salne date. The cotnpetent

authority may. however, rnake, i f  considered necessary. arry'  reduction in the arnount of

pensionigratuity on the merits of each case.
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(c)  An ind iv idual  who is  d ischarged under  the prov is ions of 'Arm1,  Act  and the ru les

made thereunder remains el igible f trr pension or gratuity under these Regulat ions.

15.  The spi r i t  o f  Reg.  113 (b)  of  the Arrny Pension Reg.  is  c lear lv  to  d i f fbrent ia te betrveen

an administrat ive action and a discipl inary action. In the instant case (Gr,val ior esrpionage

case) also we f lnd, from the confldential report prepared by' the r\ ir  HQ submittecl fbr our

perusal, few personnel were recoff lmended tcl be tr ied by' ,Ciscipl inary proceedings

whereas lbw others were dealt administrat ively. The peti t ioner was dezrl t  with

adminis t rat ive act ion under  Sect ion 20 of  the Afr  Act  and no d isc ip l inary proceedings l ike

court rnart ial  or summary tr ial  were init iated against him.' fherefbre both certegories

cannot be treated in the same manner while denyinir thern perrsion as a consequential

adrninistrat ive action. Discretion. however" l ies on the cornpete,nt Air Force authorit ies,

even i f  the pet i t ioner 's  case was to be considered fbr  pension.  We are conscious of  the

ser iousness of  the omiss ic ln /  co lnrn iss ion by ' the pet i t ioner  that  at t racted such severe

adminis t rat ive act ion upon h im.  Therefbre we are inc l ined not  to  take any. f  ud ic ia l  v iew as

of now with regard to grant of penrsion to the peti t ioner in this coSe eXCept to bring i t  to

the notice of the respondent autl ior i t ies. as cornpetent, that provisiorrs exist fbr thern to

sanction pension to the peti t ioner. i f  considered appropriate. after he applies fbr the sarne

befbre such competent authority. Moreover. r,ve also observe that the Air Force authorit ies

have issued no show cause notice to the peti t ioner befbre taking an admirr istrat ive

decision to withhold grant of pension to him fbr rvhatever reasons. thus derry' ing an

opportunity to the aggrieved peti t ioner to explain his side of f-acts and circurnstances as

they relate to denial of pension. We also observe that the respondent authorit ies rnust not

treat pension as a bounty' or a f-avour to a person. I t  is his r i i lht to receive pension in

recogni t ion of  h is  long span of  e l ig ib le unblemished serv ice t i l l  he rvas d is tn issed.  He has

a r ight to be heard and represent i f  pension was denied. Unfortunatel l ,  no slrch steps

appear to  have been taken befbre, t rder ing denia l  o f  h is  pensiorr .  I t  is  equal l l 's r r rpr is ing

that the peti t ioner. t i l l  date has not even represented befbre t lre appropriate cotnpetent

author i ty  quest ion ing denia l  o f  pension.  We are inc l ined not  to  in ter f 'ere in  th is

administrat ive matter without an opportunit l ,  fbr the peti t ioner to represent fbr i trvard of

pension and the competent authority to consider such representert ion on merit  in the l ight

of the observations made above.



1_2

16.  The TA thus stands d ismissed on contest  wi th  above observat ions made in  Para l4

and 15 of  th is  Order  lv i th  regard to e l ig ib i l i ty  for  pensi , rn .

17 .  No  cos ts .

18. The conf- idential reports and other papers submitted by,the respondents shal l  be

returned olt proper receipt.

Let a plain copy of the order duly countersigned by the Tribr-rnal OfTlcer be f-rrnished

to both sides on observance of due fbrmali t ies.

( L t . G e n K P D S a m a n t a )
Mernber (Adrn in i strati ve)

(Just ice Raghunath Rav )
Member  (Jud ic ia l )


