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ORDERS OF THE TRIBUNAL

Order Serial Number: I l D a t e d  :  1 0 . 1 2 . 2 0 1 3

Mrs. Sonali Das. leanred counsel appears lbr the applicant. Mr.

Dipak Kutnar Mukherjee. learned courrsel appears fbr the respondents.

The transferred application is taken up tbr hearing.

2. This is a case wl-Lere the applicant after having put in 203 day's

of serv'ice in the 
'fraining 

Centre as a Recrlrit wars invalidated out of

service for the disabil i ty of 'Generalised Conr,'ulsion (Grandmal

Seizure) 345"through a N4edical  Board that w'as held on 12.04.1986 at

Mil itary Hospital (MH)" (jolconda" Hyderabad. 1-he applicant did not

receive any disabil i ty pension although he \\ 'as invalidated out of

service on medical ground. Being aggrieved by' non-receipt ol '

disabil i t l '  pension. t l ie applicant approachec'l the Hon'ble High Court of

Orissa at  Cuttack and l r led a'uvr i t  pet i t ion No. WP(C')  14238/2008

which was later translbrred to this Tribunal and renumbered as TA No.

140t2010.

3. The facts of the case in brief are that the applicant was enrolled

in the Indian Army in the Regiment of  Art i l lery '  on 30.10.1985 and rvas

discharged on medical  gntund on 21.05.1986 under l tem No. IV of  the



table annexed to rule 1 3 c'f Arn-ry Rule. I i54 ,"r a.;*rt of dt*bility' 
"f

"Generalized Clonvulsion (Grandrnal Seizure) 345". Thus. he hacl ar-r

effective service of only fbr 6 months and 21 day's; as a Recrr-rit in the

Training Centre. I'he grievance of the applicant is that since he r,vas

invalidated out of service. he should have been paid disabil i ty, pension

which was wrongly denie,d to hinr. His contention is that when he was

er-rrolled in the Army he ,,.r,as for-rnd fully' fit in the prelinrinary,' rnedical

examination and such disabil i t l ,  has only' occurred during service period

due to stress and strain o,f service. Therefbre. such clisabil i ty shoulcl be

presumed to be either attribr.rtable to or aggravated by' the rnilitary

service. In such circurnstances" the respondent ar,rthorit ies could not

deny him disabi l i ty pension to which he is ent i t led as per rules.

4. The learned cout-rsel fbr the applicant has b,ronght to our notice

the provisions of E,ntitlement Rr-rles fbr Casualty' Pensionary r\rvards.

1982. wherein it has been clearl.v stated in Rr-rle 9 ar-rcl 12 that onus of

proof l ies on the respondents ancl such disabil i tv pensiorr shor-rld be

granted ntore l iberally. Her contention is that adntittedl,v. the applicant

was invalidated out of service within a verv shorl l teriod of his.f oining

the Army. it can be saf-ely presluned that such disabil i ty' has occurred

due to conditions of seru'jce. 
' fherefbre. 

he cannot be denied disabil i ty

pension. especially when at the time entrf into service. no note rvas

recorded in his case tl 'rat such disabil i t l '  existed fiont a prior date. She

further draws our attention to the recent Apex Court decisior-rs in Civil

Appeal No. 4949 of 2013 (Dharamvir  Singh vs t ln ion of  India) and

Civil Appeal No. 5922 of 2012 (Veer Pal Singh vs Secretan',

Ministry of Defence) in support of'her contentions.

5. The respondents f i led affidar, ' i t  in opposition belbre

Hot-t 'ble Orissa High C'ourt contesting the clairn of the applicant.

counsel fbr the respondenits has reiterated the stand taken in para

the A/O to the efl-ect ttrat prior to his discharge fl'om servlce"

applicant was brought befbre the Invaliding lVedical Board

the

Ld.

2 o f

the

o11



12.04.1986 held at ME C.l..rdr. 
-fnis 

goand oa,' of tfr. ri.o tlr"t th.

invalidment of the applicant was neither attributablle to nor aggravated

by the mil itary service being a constitutional disab'i l i ty' existing befbre

enrolment and not connected with service. 
-l 'he 

saicl IMB also assessed

the degree of disablement as 11-11(' ( less than 20o/c,) lbr two years. He

has firrther submitted that soon afler his enrolnrent olt 30.10.1985.

within three months. the applicant w,as admitted in MH. Golconda for

the first t ime in 06.02.1986 with a history of three episodes of ' f-rts' in

the preceding six months. of w.hich two were imrnediately afier joining

service and the third befbre joining the serr, ' ice. All these aspects have

been clearly discussed in the opir-rion of the specialist in the IMB

proceedings which have roeen perused b1, us. 
' l 'he 

Medical Board has

opined that there was a historl, 'o1' ' f-rts" of the applicant. Therefore it can

be construed as a pre-existing disease prior to enrolrnent. Considering

all these aspects. the' ld, cor-rnsel lbr the respondent:; submits that this is

a case wltere the opinion of- the Medical Board should be held final and

lto interf-erence to it is called fbr. Mr. Mukherlee fr"rrther draws our

attention to a judgement of the Hon'ble Delhi High Court dated

11.05.2006 passed in  WP' (  C)  389211993 (Shakunt la  Dev i  vs  UOI  &

Ors.) (annerure R-1 to the A/O). In this case the Medical Board had

held that the applicant therein was not entit led to disabil i t,v pensiorr

since it was neither attribr-rtable to nor aggravated b1 the military, sen'ice

and otr that account no disabil i ty pensior-r \\as granted. l-hat besicles.

there are plethora 01' .irrdsements rvhich support the case of the

respondents. which Mr. Vtukherjee has cited primari, l l ' to emphasise that

the opir-rion of the Medicrl l  Board should not be replaced by' anl' other

fbrum ercept by another f ledical Board.

6. Mr. Mukherjee has firrther submitted that there was a petit ion bv

the appl icant on 02.03.1987 b,v way'o1'an appeal against non-grant of

disabil i ty pension. Such appeal was refected lr) '  the Ministry' of

Def-ence vide their  let ter ,Jated 18.09.1987 (Annertrre R-5 to the A,/O).



The sal-ue was commurricated to the 7.11a Sairrit goutAL;--iu*

Berharnpur on 08.08. 1996,b-v Arti l lery Itecords.

l. Based on above facts and circurnstances. I\{r. Mukherjere prays

that the application shoulcl be dismissed being der,oid of any' merit.

8. We have carefir l ly considered the submis;sions of both sides.

We have also gone thror,rgh the medical board proceedings in original

that have been produced before us by tl-re respondents. w,hich have also

been inspected by the ld. zrdr,'. fbr the applicanr.

9. We are of the view that the Medical Board has gone into all

those aspects that are required as per the Entitlerr-rent Rules and has

linally corne to the conclusion that t l-re disease rvith w'hich the applicant

\\'as suffering was indeed neither attributable to nor aggravated by

rnil i tary service. Moreover" the opinior"r of the specialist doctor to the

effect that the applicant r,ras flrst admitted in the Hospital within two

tnonths of his joining ,Arrny wherein he gare a historl, of three sucl-r

cases of ' f i ts '  which included one befbre his enrolment.  Al l  these

aspects led the Medical Board to come to the conclusion that it is a pre-

eristing disease befbre enrolment but could not be detected at the tinte

of his enrolment. LJnder such circumstances. \\ 'e stand by' all the

opinions of the Medical f]oard and we are of the vieu that there is no

reason to interf-ere r,vith the opinion of the Medical Board. That apart.

t lre provisions of Regulatiorr 173 of the Pension Regulation for the

Anly which has been referred to by' Mr. Mukheriee is also not in fa"'our

ofthe applicant. It wil l  be relevant to qlrote Reg. l7-i as under: -

" 173 - Pensiort "173. - Llr-rless othenl' ise specifrcallr
provided a cl isabi l i ty pensiorr  consist ing o1'sen' ice element and
disabil i ty elemenl lna), be granted to an indir, ' idual u'ho is
invalidated out of' service on account of a disabil i ty n'hich is

attributable to or aggravated by' mil i tary service in non-
battle casualf;y- and is assessed 20 per cent or over. .."

10. It is er, ' ident l 'ronr
personnel is invalidated out of

the ibid Regulat ion that once an amrv

service. he must satislv two condit ions to



make himself entit led to disabil i ty pension. The first condition is rhar
the disablement must be either attributable to or aggrar,'ated by the
military service and the SCCord one is that the disabil i tv is required to be
20% or more. In the instatrt case. we f-rnd that the applicant does not
fulf i l l  any of the above two conditions becausc his disabil i t)/ was held to
be not attributable to nor aggravated by sen'ice being a constitutional
disorder. and, the percentirge of disablement rvas be:low 20. LJncler such
circumstances. the provis;ions of the Pension Reg,trlation 173 do not
allow the applicant to be entit led to any disabil i ty pension.

z\per C'ourt in Dharm Vir's case (sultra)

considered the matter regerrding n-rles and regnlations governing grant of

disabi l i t l '  pension and fbnnulated the fol lorving two issues:-

Whether u memlter of Arnted Forc'c,\' ('utr be pre,s'umetl lo
huve been in ,souncl plry'.sicul uncl menlul c'onclitiotl upon
entcring ,\'errice in ubs'enc'e rf' di.subilitie,s ot' di.se,use
nolecl or t'ecordecl ut the time of cntrunc'e'?

ii) WheIher Ihe uppeIIunt i.s' entitIccl./itr di.subiIitt ' pen.s'ion'?

13. The Hon'ble Suprr3me Court has graphically' cl iscr-rssed the scope

of  ru les  5 .6 .  l (a ) . (b)  and (c) .  8 .  I  and 1 .1(a) .  (b) .  (c )  ar . rd  (d)  o f

Errt i t lement Rules. l9B2 as also regulat ion 173 of Pension Regulat ions

ir-rcluding the amendments; nrade thereto and in para 28 of the judgenrent

it is held as under:-

"28. A cortjoint ,reudittg qf vurious provisions, reproduced ubove,
mukes it cleur thut -

The Hon



(i) Disubilitl, pens'iort to be gruntetl to on individuut wlu, is
invalidated .fro'm service on uccourtt t\f' u disuhititl, wlticlr is
uttributuble to or uggruvuted bJ, militury service in non-bnttle
custttrlty untl is ussessed ut 201'% or over. The questittrt whether u
rlisuhility is uttributuhle or ullgrovuterl bJ, militur-v service to be
determined under "Entitlement Rules for Casuult.y pensionury,
Awurds, I 982",rf' Appendi.r-Il (Re54 ulution I 73.

(ii) A member is to be presumed in soutttl plrys1ro, und mentul
conditiott upott enterinS| service if there is no note or record il
the time of entronce. In the event qf his subsequentry- beinS;
rlischurged.from service on medicul grountls uny deteriorutiort itt
his health is to he presumed due ro service. [Rute 5 r/w Rule
r 4(h)l

(iii) onus o.f'pruo.f i,s nttt ort the cluimunt (entplo.yee), the corollury is
that onus o.f proof thut the conrlitiort |br non-entitlement is ruitlt
the employ€r. .,1 cluimunt hus u right to derive henefit of' un|,
reosonuble douht utttl is entitled .for pensionury bene.fit more
liberullv. (Rule 9).

(iv) IJ u diseuse is ucceltted to ltuve been us huv,in54 arisen in sert,ice,
it must trlso be estuhlished that the conditiorts of militury, sert,ice
deterntined or contrihuted to the onset of'the tliseuse untl that the
contlitinns were due to the circumslunces o.f rlut-y: in militurl,
service. [Rule I,(C,1.

(v) If no note o./'u'ny disuhility or diseuse wus nuule ut the time o/'
irtdivicluul's acceptunce Jbr militury service, u tliseuse which hos
led to un itrtliviluul's rlischurge or deutlt will be rleemed to huve
urisen in service. I rule I4(b)l

(vi) If ntedicul opinion holds thut the diseuse coulrl not huve been
rletected on me'dicul exominutiott prior to 111n uccepturtce .t'br
service und tltul tliseuse will nttt he deemed to ltuve urisen during
service, the tledicul hourd is required to stute lhe reusons. [Rule
t 4(b)l

(vii) It rs nrundutory .fbr the Medicul hounl to .follow the
guidelines luitl tfutwtt in Chupter II o/' tlte "Guide to Medicul
(Militury Pensiort), 2002 - Entitlenrcnt : Genernl Principles",
including parilgroph 7, 8 und 9 us re.fbrred to uhove.

14. After erplaining Rule 123 of Guide to Medical Ofl lcers

(Military Pensions) 2002. w'hich deals vu'ith attribr-rtilbility, aspect. it has

been obsen'ed by the Apex C'ourt in para 25 o1'the ibid.iudgement :-



"25- Tlterefbre, os per rule 423 .fottowirtg procedures to he .fotlown'tl hv

the Medictrl Bourd :

(i) E'virlence both direct urtrl circuntstuntiul to he

(Lt  Gen K.P.D. Samanta)
Member (Adrninistrative )

tuken

tf'un)'

r ightly held that the said disease was pre-

be detected at the tin"re of enrolment. fhe

respected. LJnder

an) rel ief" to the

(.h-rstice Raghunath Rar')
Mernber ( Judicial )

ittto rrccourtt by Iht: Boord untl heneJit of reusonuble doubt,
woultl go to the individuul;

(ii) u dtlseuse which has letl to un indivitluul's discharge
or deulh will ortlinurilv be treuted op hrue urisen in service, (' no
note o/ it was nmde ut the tinte of indivitlrurl's ucceptunce.fbr service
in Armed Forces.

(iii) IJ'the medicul opirtiort holtls tltut the rliseuse could
not ltuve been tletected on nrcdicol exuminution prior lo uc,ceptunce
.for service untl the diseuse w,ill not he deentetl to ltuve heen urisen
during militury service, the Bourd is required to stute the reuson.fttr
the some. "

15. As alreadv discussedabove. i t  appears that the IMB and the

specialist doctor have elaborately' discussed the disabil i t l '  of the

applicant and it was

existing which could

opinion of  the IMB

Vel.y'

l-ro1.

ver)' reasoned one and we are not incline<J to

interf-ere with the same. r'ather such opinion is to lbe

the above circumstances. w,e are r"rnable to grant

applicant.

16. Accordingly. the transf-erre d application stands disrnissed being

devoid of any merit. There wil l  be no order as to cos;ts.

17. fhe original recorrls produced b1, the respondents be returnecl to

them under proper receipt.

18. A plain copy of the order. dull '  cor.rntersigned b1' the l-ribunal

Offlcer. be given to the pa.rties upon obserr,'ance of usual fbrrnalities.


