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O R E I  E R

PER HON,BLE LT GEN KPD SAMANTA. MEMBER (ADMINISTRATI\G)

Th is  pe t i t i on  was  in i t i a l l y  f i l ed  be fo re  the  Hon 'b le  H igh  Cour t  o l  Jharkhand  a t  Ranch i  as

wr i t  pet i t ion No.  WP(S) 1301. /2010 wherein the pet i t ioner ,  Md.  Khurshid prayed for  a d i rect ion

upon the respondents to  grant  h im d isabi l i ty  perrs ion.  Af ter  establ ishment  of  the Armed

Forces Tr ibunal ,  the said wr i t  pet i t ion has been t ransferred to th is  Bench for  rJ isposal  and

accord ingly ,  i t  has been renumbered as TA 64 o l '2012.

2.  The pet i t ioner  was enro l led in  the Indian Army on 9- l -0-1983 and af ter  serv inSl  for

more than 22 years;  he was d ischarged f rom : ;erv ice under  Rule 13( : i )  ( l l l )  ( i )  o f  Army Fiu les

1954 on complet ion of  terms of  serv ice.  AccorJ ing to the appl icant ,  c lur ing the course of  h is

long serv ice,  he was posted at  d i f ferent  locat ions.  The appl icant  has averred in  h is  pet i t ion that

he  su f fe red  the  d isab i l i t y  o f  "B lun t  In ju ry  Abdornen  w i th  abdomina l  w ; t l l  s inuses" .  A t  the  t ime

o f  d i scharge ,  the  app l i can t  was  p laced  be fo re  the  Re lease  Med ica l  Board  wh ich  he ld  tha t  the

appl icant  was suf fer ing f rom "pr imary hyper ters ion"  which was assess;ed at  30%for  l i fe  but  i t

was opined that  the said d isabi l i ty  was not  at t r ibutable to ,  nor  aggrav i l ted by mi l i tary  serv ice.

Af ter  d ischarge,  the appl icant  was paid the r jue serv ice pension and ot l rer  ret i rement  ben,ef i ts .

However,  the appl icant  made a prayer  to  gran ' :  h inr  d isabi l i ty  pension s ince accord ing to h im

he suf fered the ib id  d isabi l i ty  dur ing the course:  of  rn i l i tary  serv ice ancl  therefore,  i t  should be

treated as at t r ibutable to  and aggravated b 'y  h i : ;  senvice condi t ions ancl  hence,  he was ent i t led

to d isabi l i ty  pension as per  ru les.  However,  h is  c la im was re jected t ly  PCDA (P) ,  A l lahabad.

Being aggr ieved,  he preferred an appeal  r ruhich was a lso re jected.  T l rereaf ter ,  the appl icant

f i led a second appeal  which a lso s tood re jected wi th reasons bythe appropr ia te author i ty .  The

appl icant  being d issat is f ied wi th such decis ions re ject ing h is  prayer  for  d isabi l i ty  pension f i led
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the  ins tan t  Wr i t  Pe t i t i on  p ray ing  fo r  g ran t  o f  d i sab i l i t y  pens ion  in  h i s  favour  f rom the  da te  o f

h is  d ischarge af ter  quashing the appel la te orderr ;  re jerct ing h is  prayer .

3.  The appl icat ion has been conte: ; ted by the respondents;  by f i l ing a Wr i t ten

Reply/counter  af f idav i t .  l t  is  s tated there in that  the i lpp l icant  was enro l led on 19-10-1983 and

was  d ischarged  on  3L-10-2005  as  Na ik  on  comp le t ion  o f  h i s  se rv i ce  l i n r i t  under  Ru le  13(3 )  ( l l l )

( i )  o f  Army Rules,  He rendered a tota l  o f  22 ' lear : ;  and 13 days of  : ;erv ice.  At  the t ime of

d ischarge,  he was p laced before the Release Medical  Board which cat ,3gor ized h i rn as S1,  H1- ,

A1- ,  and P2 (Permanent)  E1 on account  of  "F ' r imary l ' lyper tension" .  The degree of  h is  d isak l i l i ty

was assessed as 30% for  l i fe .  The Release lV lec l ica l  Board was held orr  30-5-200:1 at  Mi l i tary

Hospi ta l ,  Meerut .  The Medical  Board however ,  ' ruas of  the opin ion that  the d isease wi th which

the  app l i can t  was  su f fe r ing  was 'endogenou : ;  d i so rder 'and  no t  c r>nnec ted  vv i th  se ry i ce .

Accord ingly ,  the appl icant 's  prayer  for  d isahr i l i ty '  pension was re jected by PCDA, h l lahabarJ on

27-6-2006, which was communicated to the applicant on 10-7-2006. The applicant submitted

an appeal  on 6-2-2007 which was re jected by t t re  Appel la te Commit tee on Fi rs t  Appeal  on27-

9-2007.  The appl icant  fur ther  preferred a second appeal  on 4-4-2008 which wa: ;  considr3red

afresh by the Defence Min is ter 's  Appel la te Comrmit tee on Pension and the same \ / t /as re jected

by an order  dated 1,0-7-2009 as i t  was held the c l isabi l i ty  nei ther  at t r ibutable to  nor  aggravated

to serv ice and the said re ject ion order  was conrmunicated to the appl icant .  Accord ing tc  the

respondents,  s ince as per  Regulat ion 173 of  Perrs ion Regulat ions for  th ,3 Army 1,961,  Par t  l ,  the

appl icant  d id not  fu l f i l l  the condi t ions la id  c lown there in,  he was not  ent i t led to get  d isa l l i l i ty

pens ion .

4.  The appl icant  has f i led a re jo inder  rvhere in he has re i terated h is  content ions that  h is

d isabi l i ty  was at t r ibutable to  mi l i tary  serv ice because such d isease arose dur ing the cour : ;e  of

h is  serv ice which was not  there at  the t ime of  enro lment .
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5.  The respondents have a lso f i led a Siupplementary Af f idav i t  wl rere in they have re l ied

on some decis ions of  the Hon'b le Apex Court  e lnd l ' l igh Court  to  contr :nd that  opr in ion o1 ' the

Medical  Boards,  consis t ing of  Exper ts  cannot  br :  ca l led in  quest ion.  Since the Medical  Boards

has opined that  the ib id  d isease was not  at t r ibutable to  mi l i tary  serv ice,  the appr l icant  is  not

ent i t led to any d isabi l i ty  pension.

6.  We have heard Ms Mai t rayee Tr iver l i  Dasgupta,  the learned counsel  for  the appl icant

and  Mr .  Souv ik  Nandy ,  the  lea rned  counse l  fo r  the  responden ts .

7 .  Ms  Tr i ved i  Dasgup ta ,  the  lea rned  counse l  fo r  the  app l i can t  has  ma in ly  con tended  tha t

when the appl icant  entered in to serv ice,  no note was made by the 1\ led ica l  Author i ty  w'h ich

examined h im at  that  t ime that  he was suf fer ing, ;  f rorn such d isease.  l t  is  only  dur ing the course

of  h is  serv ice that  the d isease had developed arrd therefore i t  has to bre held that  the sarne is

at t r ibutable to  mi l i tary  serv ice.  She has referred to a decis ion of  the Pr inc ipal  E lench o1 ' the

Armed Forces Tribunal in TA 2081201"0 decicled ,tn 1-1-0-2010 (Krishna l i ingh vs. Union of India

& Others)  repor ted in  2011(1)  AFTU 363.  In  that  case,  i t  was held by,  the Pr inc ipal  Bench of

th i s  T r ibuna l  tha t  tak ing  in to  cons idera t ion  paras  4  (c ) ,  9  and  14  o f  Append ix  l l  t o  the  Pens ion

Regulat ions for  the Army ,  1961,  (Ent i t lement  Rules)  and in  v iew of  an e:ar l ier  judgelment  of  the

Pr inc ipal  Bench i r r  TA No.a8/2009 i t  was incumbent  on the Medical  At" t thor i ty  to  g ive reasons

as to why the d isease could not  be detected at  the t ime of  entry .  In  the absence of  any

just i f ied reason on the par t  o f  the Medical  Author i t ies,  i t  is  reasonaLr le to  presume thai l  the

disease has ar isen and was aggravated by mi l l tary  serv ice.  Ms Tr ivedi  Dasgupta has fur ther

contended that  in  the present  case a lso thel re i / ' /as no note about  the d isease wi th which the

appl icant  was suf fer ing and the Medical  Board a lso d id not  record any reason as to why such

disease could not  be detected ear l ier .  Accord ing to the ld .  counsel ,  the appl icant ' : ;  ib id  d isease

has ar isen due to s t ress and st ra in of  the mi l i tary  serv ice and hence,  the appl icant  is  ent i tk :d to

d isab i l i t y  pens ion .  l n  e labora t ing  her  a rgument  she  has  con tended  tha t  due  to  h is  pos t ings  a t
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di f ferent  far  of f  p laces he could not  g ive prr lper  company to h is  fami l , /  and a i l ing wi fe,  which

caused  enormous  menta l  p ressure  on  h im.  She  l ras  a lso  p laced  re l i ance  on  a  recen t  dec is i c ln  in

Veer Paf  Singh's  case (AlR 2013 SC2827l  to  corr tend that  the Medical  Board 's  decis ion is  not

immune f rom judic ia l  rev iew,  and therefore,  th is  l - r ibunal  is  competent  to  recc lns ider  rsuch

m e d i c a l  o p i n i o n .

8.  Per  contro,  Mr Nandy,  the learned tSounsel  for  the respondent  has submit ted th;at  in

th is  case the appl icant  was work ing in  the t rad,r :  o f  Tai lor  and he was a lways posted in  peace

stat ions and in  sedentary job.  He was never  po:sted in  F ie ld areas and therefore,  the que: ; t ion

of  s t ress and st ra in does not  ar ise.  He has rer ferr red to regulat ion 48 of  Pension Regulat ions for

the  Army and  a lso  ru le  14(b )  o f  En t i t l ement  l l u le rs  in :suppor t  o f  h i s  case .

9.  However,  Mr.  Nandy has a lso sul ;mi t ted that  'p f  imar ' , r  hyper tension"  is  a

const i tu t ional  d isease and normal ly  such c l isease c levelops in  most  cases at  advanced age.

Therefore,  i t  was not  possib le for  the Medical  Board to detect  the d isease at  the t ime of  ernt ry

because at  that  point  o f  t ime the appl icant  vyas very young,  aged about  1B/ I9 years.  He main ly

re l ied on Rajpal  S ingh's  case (2009(1)  SCC 21"6)  apar t  f rom referr ing to the fo l lowing deci : ; ions

of  the Hon'b le Apex Court  in  h is  Supplementary Af f idav i t  which are as Ltnder :

Secretary,  Min is t ry  of  Defence vs Damodaran A.V.  (C.A.  No.5678 of

2009)  decided on 20-8-2009
Un ion  o f  Ind ia  vs  Ba l j i t  S inghr  (C l \  No .1 .3272  o f  1996)  dec ided  on  11-10-

1!196
Union of  Ind ia vs.  Sreekumar P (W.A.  No.1071 of  1997\  decided onr  23-

6-.1999

10.  We ha 'ye considered the r iva l  corr tent ions carefu l ly .  We have a lso gone through the

or ig inal  Medical  Board proceedings which have been produced before us.  In  th is  case the facts

are not  much in  c l ispute.  l t  is  admit ted that  th t , :  appl icant  was enro l ler l  in  the Arrny on L9-10-

1983 and was d ischarged on 31-10-2005 on comple l t ion of  h is  terms i lnd condi t i rcn of  serv ice

under  Ru le  13(3 )  ( l l l )  ( i )  o f  A rmy  Ru les  f rom ther  rank  o f  Na ik .  A t  the  t ime  o f  d i scharge ,  he  was

1 )

2 )

3 )
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placed before a Release Medical  Board,  whic l "  found that  the appl icant  had been suf fer ing

f rom the d isease of  "Pr imary Hyper tension"  wl r ich l rad i ts  onset  in  the year  1997' .  The extent

of  d isabi l i ty  of  the appl icant  was assessed at  30%for  l i fe .  Accord ing to the appl icant ,  s ince the

disease had ar isen dur ing the course of  sen, ice,  i t  should be held to  be at t r ibutab, le  to  serv ice

par t i cu la r l y  when  no  no te  was  made a t  the  t ime  o f  h i s  en ro lment  in  h i s  record  and  he  shou ld

accord ingly  be g iven d isabi l i ty  pension apar t  f rcm the serv ice pension ' ,nrh ich has breen granted

to  h im.

11.  We f ind that  the appl icant  in  Para B of  h is  appl icat ion h; rs  averred that  he had

suf fered the d isease of  "Blunt  In jury Abdorrnerr  wi th  abdominal  wal l  s inuses"  and "essent ia l

hyper tension" .  However there is  no document  i r  suppor t  o f  such d isea:se being suf fered bv the

appl icant .  The Medical  Board has helc l  t l ra t  he was suf fer ing;  only  f rom "Pr imary

Hypertension" .  We a lso f ind no ment ion of  ;uch d isease as "Blun1.  ln jury Abdomen wi th

abdominal  wal l  s inuses"  entered in  h is  pers;on€r l  dossier  which has been produc€:d befor ,e us.

Rather ,  we f ind that  the appl icant  had suf fered the d isease of  pr inrary hyper tension wi th

s imple obesi ty  in  the year  1997 when h is  merdic i r l  category was downgraded.

12.  The appl icant  has p laced mucfr  re l iance on a communicat ion dated 25-4- ' ,2006

(Annexure 3) .  However,  we f ind that  th is  wras i r r  respect  of  one Havi ldar  lshwar Singh ancl  not

of  the appl icant .  l t  is  ment ioned in  th is  annexule th ; r t  the lshwar Singl ' r  was suf fer ing f ronr  the

d isease  B lun t  In ju ry  Abdomen w i th  abdomina l  ' rua l l  s inuses ,  wh ich  was ;  he ld  to  be  a t t r i bu tab le

to mi l i tary  serv ice by the Appeal  medical  board.  However,  we do not  l= ind any ev idence t r :  co-

re late th is  par t icu lar  annexure wi th the case o l '  the appl icant .  In  the case before us,  a l thrcugh

the appl icant  has averred in  h is  appl icat ion tha:  he 'was suf fer ing f rom the ib id  d i :s€dse ,  but  as

al ready ind icated above,  there is  no docurner t  in  i ts  suppor t .  The learned counsel  for r  the

app l i can t  has  a lso  no t  been  ab le  to  th row any  l i gh t  on  th i s  aspec t  and  has  ve ry  fa i r l y  submi t ted

tha t  she  canno t  improve  the  pos i t i on  wha t  ha ;  been  aver red  in  the  app l i ca t ion  becauser  th i s

was f i led before the Hon'b le High Court  and i t  is ,  a  t ransferred br ie f .
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Now,  the  on ly  con ten t ion  tha t  has  been  ra ised  by  the  lea rned  counse l  fo r  the

appl icant  by re ly ing on Rule 14(b)  of  Ent i t lement  Rules is  that  no note uras made in  the me,Cical

examinat ion repor t  which was conducted at  the t ime of  entry  of  the appl icant  in  A,rmy serv ice.

Therefore,  the Release Medical  Board which had examined the appl icant  at  ther  t ime of  h is

d ischarge f rom serv ice was duty bound to g ive reason as to why the d isease could not  be

de tec ted  a t  the  t ime  o f  en ro lment  and  in  suppor t  o f  such  submiss ion ,  she  has  p laced  re l i ; ance

of  Kr ishna Singh's  case (supra) .  We,  however ,  f i r rd  that  in  Kr ishna Singh's  case (sup,p3) ,  i t  is  t rue

that  as per  Ent i t lement  Rules the Medical  Board is  requi red to g ive t "eason,  in  the everr t  no

no te  was  made a t  the  t ime  o f  i n i t i a l  med ica l  examina t ion  as  to  why  such  d isease  cou ld  no t  be

detected at  that  point  o f  t ime.  However,  t l re  learned counsel  for  the resprrndents has

submit ted that  i t  is  c lear ly  s t ipu lated in  Para 43 of  the Guide to M,edica l  Of f icers (Mi l i tary

Pension)  2002 that  hyper tension may be aggravated whi le  serv ing in  f ie ld  areas or  High

Al t i tude areas or  counter  insurgency areas.  Mr.  Nandy has categor ica l ly  submit ted that  the

onse t  o f  the  d isease  was  in  May  1997  when  th :  app l i can t  was  pos ted  in  Ferozepur  wh ich  i s  a

peace stat ion.  He fur ther  s tated that  a l l  a long the appl icant  was posted in  peat :e areas and

therefore i t  is  not  correct  that  he had to pass through st ress and st ra in in  f ie ld  areas or  counter

insurgency  a reas .  We agree  w i th  the  submiss ion  o f  the  lea rned  coun : ;e l  fo r  the  responden ts .

From annexure-R1 we f ind that  the p laces wherre t l re  appl icant  was posted dur ing h is  serv ice

have been ind icated and a l l  these areas fa l l  wi th in peace stat ions.  We a lso f ind that t  the

Commanding Of f icer  has a lso not  recomlnerrded that  the d isabi l i t 'y  o f  the appl icant  was

at t r ibutable to  or  aggravated by mi l i tary  serv ice .

1,4.  In  v iew of  the d iscussions made above,  we are of  the v iew that  the RMB has r ight ly

held that  the d isabi l i ty  of  Pr imary Hyper tensic  n wi th which the appl icant  was suf fer ing, ,  was

nei ther  at t r ibutable to  nor  aggravated by mi l i tary  serv ice.  We a lso tend to agree r ru i th  the v iew

of  the  ld .  adv .  fo r  the  responden ts  tha t  the  iL id  d i sease  norma l l y  deve lops  a t  advanced  age

and i t  is  genera l ly  const i tu t ional  in  nature.  l -he lefore,  only  because no reason wa: ;  recordr :d by
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the  RMB as  to  why  such  d isease  cou ld  no t  b , :  de r tec ted  a t  the  t ime  o f  en ro lment ,  the  app l i can t

canno t  take  advan tage  o f  the  same and  c la i rn  tha t  i b id  d i sease  ough t  to  be  he ld  as  a t t r i bu tab le

to or aggravated by mil i tary service.

15.  On a considerat ion of  the facts  and c i rcumstances of  the case we are o1 ' the opin ion

that  there is  no good reason for  th is  Tr ibunal  to  in ter fere wi th the c lec is ion of  the Me'd ica l

Board and take a d i f ferent  v iew as we f ind no i l legal i ty  or  in f i rmi ty  in  the decis ion so taken by

the  med ica l  board .

16.  ln  the resul t  the appl icat ion deserves to be d ismissed bei r rg devoid of  any mrer i t .

Accordingly, TA 64 of 201.2 stands dismissed on :ontest but without any costs.

17.  Let  the records be returned to thr :  respondents on proper  receipt .

18.  Let  a p la in copy of  the order  du y counters igned by t l re  Tr ibunal  Of f icer  be

furn ished to both s ides on observance of  du, :  formal i t ies.

(LT.  GEN. K.P.D.SAMANTA)
M EM BER (ADM I N ISTRATIVE)

(JUSTT(-E RAG H UNATH RAY)
M E M B E R  ( J U D T C T A L )


