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Mrs. Maitra'yee'fr ivedi Dasgupta, Advocate.

Mr.  Mintu Kumar Goswami

Respondents.

Serv ice Select ion Board (SSB)

he was as leep in  the t ra in.  The

the GRP in Al lahabad Rai l rvav

t rar , ,e l l ing.  At  that  point  in  t ime

(MES) and he was posted with

For  the pet i t ioner

For the resp,rndents

O R D E R

l'  ' fhe 
appl icant is a s;erving Nb Subedar in the r \ rmy. who is present ly posted at

Headquarter Commander Works Engiineer (CWtr). Dipatoli Cantt., Ranchi. ' fhe 
applicant was

in i t ia l ly  enro l led in  the Ind ian Army ,or  31.07.1989 in  the Corps o f ' I lng ineers  vy i th  the I lenga l

E'ngineer Gr'rup (Ut1G), Roorkee. ' fhe 
applicant got promoted to the post of a Naib Subedar in

the year 2009.

2. ' fhe 
a.pplicant, while travell ing to Allahabad to attencl the

interview. lost his service identity carrJ c,n 25,h Nov 2009 when

appf icant lodged a FIR the ne:rt day, i.e., on 26tt 'Nov 2009 with

station, thus reporting the loss of identity card in the train while

the applicant was working with the Miritary Engineering Service

PER HON'BLE LT GEN KPD SANIANTA. MEMBER INISTRATIVE
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CwE at Dipatol i  Cantt  in Ranchi.  This MES unit  (CwE, Dipatol i  Cantt)

Station H(f Ranchi,, which is under the .jurisc]iction of the Jharkhand

Danapur (B ihar).

was within the \4i l i tary

and Bihar Sub Area.

3' Instr:ad of condoning the said loss in a humane and sympathetic manner, the Station

Fledquarter '  Ranchi ordered a court  c, f  inquiry agairrst  the appl icant on 01.04.2010 that is;  near ly

six months af ter he lost  the ident i ty card. Based on t l re f indings of  the ib id court  of  inquiry,

which recomn'lended disciplinary action, a tentative charge sheet was drawn up against the

appl icant J( lO under Sect ion 54(b) of  the Army Act.  He was punished summari ly on l l  Jul  20l l

forthe abor'e of'fence by the Registrar:1\{H. Namkum (Ranchi). under whom he was attachecl fbr

the said sunlmarv trial. Directions for such summary trial were ordered by He MB Area as well

as HQ J&B Sub Area on 3l Muy 20\1. l 'he punishment awarded to the applicant throug;h such

summary trial r,vas 'severe Reprimand'.

4 '  In  the n teant ime.  however .  on 19.05.201t ,  the app l icant 's  promot ion order  was issuec l  by

the BEG, Rr:cords, Roorkee promoting the applicant frc,m Naib Subedar to Subedar with effect

from 01.05.2011. ' fhe 
said promotion order was. horvever,  not implernented by the CWE,

Ranchi. who was the implenrenting aruthority since he was posted in that unit. In the lormal

course the competent authority, who in this case was the OIC Records BEG. Roorkee, rshould

have been allprised of the reason as to why the promotion clrder was not being irnplemerrted; it

was however not done. As per the oral submission of t.he learned counsel fbr the respondents

dur ing the hearing, t rpon receipt  of  a reminder l iom the OIC Records on 26.8.2011regarding

non-implemcntat ion of  the said prornot ion order of  the appl icant.  CWE apprised the OIC

Records as l i tte as on 7.3,20li l .thaI" the promotion of the applicant was lvithheld because he rvas

involved in disciplinary case. I lven at that t ime no details were given to the OC Records.
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5'  As rerthe oral  submissions of  the learned counsel fbr the respondents,  the Sub-Area sent

afl the doctlments to HQ, Ce'ntral Command through Area He, Jabalpur on 25.04.20121br JAG

review reprrt '  JAG rendered opirrion on 22.06.2012 setting aside the Trial being legally

defective and advised for i l  fresh trial de novo. Accordingly. Sub Area commander. on

1l  -07 .2012. ordered holding of  summary tr ia l  af iesh.

6' The applicant was aggrievecl rvith the procedural delays in conduct of disciplinary

proceedings that culminated in his summary trial ancl resultant award ol ',sever reprimand',

which were all set aside due to legal infirmities; againan or<Jer for fresh trial which, according to

the appl icant,  is i l legal ;  a l l  these cont inuous harassment and delays have cost him his promotion

to the rank ' 'r1'subedar which was due since I May 2011. Being thus aggrieved for i l legal f iesh

order for sutnmary trial and for not giving effbct to his promotion. the applicant f i led this c,riginal

appl icat ion (OA No .  9312013) beforr :  th is Tr ibunal on 21.08 .2012 1br . just ice. 
' fhe 

appl icant.

besides pra'ring fbr his promotion to be made effective. also rnade an interim pra),er for

restraining the respondents from holJing a fresh trial against the applicant for the selt i same

charge fbr vzhich the applicant had already suffbred the sentence. ' Ihis 
Tribunal. vide its; order

dated 22.08.2012, had stayed any fresh trial against the applicant on the self same ,:harge

pending d isposa l  o f  th is  OA.

7. The respondents in the'ir aff idavit-in-opposition (,r\/O) have, inter alia, raised the issue of

maintainabi l i tv of  th is appl icat ion before this Tr ibunal on the ground that the appl ica.t  was

seeking threcfold mult ip le relref  through the same OA. rryhich is not permissible as per Rule l0

of AFT (Procedure) Rules, 2008. The appl icants however have clar i f led this issue of

maintainabil i ty in Para 7 of their A/R by submitt ing that the OA was based on a single cause of

action and the relief-s sought are consequential to one another. We are also of the view that the
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prayers for non-grant of prornotion and ordering of fresh trial

inter l inked and provis ions of 'Rure l0 of  the Afrr  (procedure)

J'he above ob.jection on maintainabil i ty is thus over_ruled.

on same charge are consequential ly

Rules 2008 are in  no wav v io lated.

8' The respondents have alleged that the applicant did not adhere to the laid down procedure to

secure and protect his identity card in terms of Ao 1212000 (Annexure R- l). He wa:; fbund

guilty on a charge under srection :;4 (b) of the Arrny, Act fbr losing his identity card. a

government property issued to him, by neglect, in a summary trial held on | 1.07.201 I and the

applicant pl 'r:aded guilty to the charge fbr losing his identity card in presence of two indeprendent

witnesses' He was. therefore, awarded punishment of' 'severe reprimand'. The resp.ndents

have furthel' averred in their said Aro that since the summary of evidence was a mandatory

requirement of law; and the commarrding officer had tried the applicant summarily under the

provisions of Section 85 of the Army,Act without recording the evidence in writ ing, the said trial

was i l legal. ' fherefure, 
as pe:r advice of HQ Central Command (DJAG) on 22.06.2012 and in

response to the clarif ication of HQ, CWE, Ranchi on promotion of the applicant from BEG

Records, Rcr'orkee, the sentence of 'severe reprimand'to the applicant was not uphelld and

accordingly it was not enterecl in his s;ervice record. As such the General Officer Commanding

(GOC), Jharkhand & Bihar Sub-Areil set aside the previous Summary l 'r ial and directed to

conduct Summary Tr ial  af iesh.

9' The iapplicant in his aff idavit-in-reply (A/R), besides emphatically objecting ro the

averments of the respondents regarding maintainabil i ty as discussed above, turther denies rall the

allegations leveled against him by the respondent authorit ies regarding his negligence in ke:eping

his identity t:ard. He repeats and reiterates that his loss of identity card was an unforrtunate

incident and he had never been negligent about safbty of his identit l , card. The applica't has
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lurther avered in his A/R that although the summary trial zrgainst him was held i l legal, he had to

suffer for an i l legal punishment fbr rvhich he had been denied his due promorion. The applicanr

has stated in his A/R that the actions of the respondent authorit ies are vindictive in nature to

prejudice him and that he w'as made to suffbr the i l legal punishment of 'severe reprimand, for

which he u'as denied his due promotion to the rank of Subedar in spite of the promotion 'rder

from BEG Records issued way back in May 201 l. \\ ' i th the order of a f iesh trial for the self

same charSJe he is being r;ubjectecl to double .jeopardy in violation of Art, 22(2) of the

Clonst i tut ion and Army Act Sect ion l .2 l  .

l0' We have heard the respective rival submissions from the learned counsels from both

sides and we have also gone through the application and averments made by the parties. From

the records. w'e observe that the applicant was not given his promotion despite issuernce of

promotion c ' rder,  al though there was no,Jiscipl ine and vigi lance (DV) ban in terms of AO l l100l

at  the t ime 'when the promotion order \  ias received. At that point  of  t ime, the court  of  inquiry

was concluded and disciplinany proceedings had not commenced. Even after the award of ,,severe

reprimand', the applicant could have been promoted once the trial proceedings were set ar;ide by

the reviewing author i ty;  but he has not been promoted t i l l  now. In the meant ime, the appl icant

has already suffered a delay of his promotion fbr nearly two years. Even if the award given by

the f i rst  Sunntary Tr ial ,  a l though subsequent ly held to be i l legal .  is to be considered, the

effectivenesl; of 'severe reprimand' punishment would have had any impact on promotion only

for one year as per rules. Thus any order fbr f iesh trial under the self same charge i.e. AA Sec 54

(b) for loss of identity card,, would amount to double jeopardy.

l l .  We er lso  observe f ronr  the records that  a l l  th rough,  f rom L.4 .ZO1,O when the cqur t  o f

inqu i ry  aga i r rs t  the app l icant  was convened,  which in  any case was wel l  a f ter  four  month: ;  f rom
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the  da te  when  he  los t  h i s  iden t i t y  ca rd , ,  t i l l  t he  da te  when  the  summary  t r i a l  was  conc luded  and
pun ishmer t  o f  ' severe  

rep r imand '  was  awarded  to  the  app l i can t  on  11 , .7 .201 ,1 ,  he  was  never
pu t  on  in  any 'd i sc ip l i ne  and  v ig i l ance  (Dv)  re la ted  ban ' '  by ' the  au thor i t i es .  when  quer ied  by  us
dur ing  heer r ing ,  the  ld .  Counse l  fo r  the  responden ts  and  the  o lc  lega l  ce l l  made  an  o ra l
submiss ion  tha t  no  such  DV ban  was  imposed  on  h im.

12 '  The  responden ts  have  con tended  tha t  as  per  the  cond i t i ons  la id  down in  pa ra  3  (a )  and
(d )  o f  the  app l i can t ' s  p romot ion  o rder  da ted  19  May  201J  (Annexure  A-5 ) ,  the  app l i can t , s
promot ion could not  have been made ef fect ive.  The condi t ions as ment ioned in  par  3 and 4 of
the above pol icy le t ter  are quoted bel low:-

"3.  Before the inc l iv idual  (s)  is /are a l lowed to wear the badges of  h igher  rank,  p lease
ensure  tha t  the  ind iv idua l  ( s ) : -

(a )  has /have  no t  i ncur red  any  Red  ink  En t ry  inc lud ing  Recordab le  Cer rsu re  in
the  rank  o f  JCO dur ing  las t  one  year  p r io r  to  i ssue  o f  th i s  p romot ion
order .

(b )

(c )

(d )

XXXXX

XXXXX

l s /a re  no t  i nvo lved  in  any  Cour t  o f  l nqu i ry /d i sc ip l i ne /v ig i l ance /c r im ina l
case. Refer AO 1,/200j,.

XXXXX.

Para 3 above,

be in t imated

(e )

4.  l f  the ind iv idua l (s )  do/does not  fu l f i l l  the  cond i t ions as  ment ioned in

pronto t ion orders  wi l l  no t  be implemented and th is  o f f ice  wi l l

te leg, raph ica l ly  so that  the promot ion order  can be cance l led. "

13 .  Ther l :  a re  two  i ssues  wh ich  emerge  ou t  o f  th i s  OA tha t  mer i t  ou r  app l i ca t ion  o f  m ind

and  ana lys is .  F i r s t l y ;  whe ther  i t  was  lega l  o r  w i th in  ru les  to  w i thho ld  the  p romot ion  o f  the

app l i can t  th ia t  was  o rdered  on  19 .5 .2011 ;  and  second ly ,  whe ther  i t  was  lega l l y  tenab le  t c r  o rder

a f resh t r ia l  for  the same charge by the GOC, J&B Sub Area on L1 Jul  2012,  af ter  he,  as the

rev iew ing  a t r tho r i t y ,  se t  as ide  the  ear l i e r  summary  t r i a l  p roceed ings  on  the  same charge  fo r



cer ta in legal  in f i rmi t ies as pointed out

Jun2012  ( / \nnexure  R-2  co l l y ) .

8

b y  t h e  c e n t r a l  c o m m a n d  D J A G ' s  l e g a l  a d v i c e  d a t e d  2 2

14'  Let us examine the f i rst  issue of promotion. l t  is  relevant to analyze the progress of
d isc ip l inar ) 'p roceedings aga ins t  the app l icant  as  on 19 May 201,1 , ,  when the promot ion order
(Annexure A-5) was issued to be made effect ive from 1 May 201,1,.  First ly the court  of  inquiry
that was c()nvened on r .4.21-oro more than four months af ter the loss of  ident i ty card would
have been r :ompl€ted by then. In fact  as per records (Annexure R-2. col ly)  annexed with the A/o,
the GoC of Madhya Bharat Area had already given his direct ions on the said court  of  inc;uiry on
29 Aug 201'0,  direct ing discipl inary act ion against the appl icant.  Therefore he was not i r rvolved
in  any cour t  o f  inqu i ry ;  and there were no d isc ip l inary /v ig i lance/cr imina l  case pending aga ins t
him as on l i '9 May 201'1 ' .  Thelre was no charge sheet against the appl icant as on 19 Ma,y 201,1,.
Secondly ,  t l te re  was ne i ther  any DV ban imposed on the app l icant  to  bar  h im f rom promot ion

nor  any o ther  prov is ions o f  AO t /2001 '  was app l icab le  to  deny h im promot ion on that  date .  The
next  po in t  is  that  the app l icant  was summar i ly  t r ied  on ly  on 11 Ju l  2OI I  and was awarrded a
'Severe ReFrr imand' ,  which was indeed a Red ink Entry.  Therefore he could not havr:  been
promoted after 11 Jul  2OL1'.  ' fhe 

said summarytr ia l  was set aside on l -1 Jul  2OI2(Annexure R-2
of the A/O) by the reviewing author i ty on legal  grounds; even then the appl icant 's promotion

order was not given effect ,  In fact ,  when viewed pract ical ly,  the adverse impact of  the
punishment of  'severe repr i rnand' ,  which was denial  of  promotion, has been suffered by the
appl icant ,  a l though such pun ishment  automat ica l ly  s tood removed when the t r ia l  was set  as ide

by the reviewing author i ty for certain legal  inf i rmit ies on 11 Jul  2012. The strange part  of  the

circumstaf lcr3s is that the CWE, Ranchi,  who was to execute the promotion order of  19 May

2011, never even, informed the OIC Record of  BEG as to why their  promotion order was not

be ing implernented wi th  regards to  the app l icant ,  as  per  records.  Dur ing the ora l  submiss ions

made by the ld .  Counse l  fo r  the respondents ,  he made a submiss ion that ,  the CWE sent  a  le t ter

to OC Records only on 7.3.2tJ!2,  af ter being reminded by BEG Records on 26.g. 201- j , ,  to the

effect  that t l re appl icant could not be promoted since he was involved in a discipl inary case. l t

was a two l ines'  crypt ic reply,  as perused by us, when shown to us by the OIC Legal cel l  on the

day of hear ing, wi thout any detai led explanat ion for non implementat ion, wr i t ten af telr  one
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year 's  delay '  we are therefore of  the v iew that  the respondents whi le  contest ing t l . r is  case
cou ld  no t  conv ince  w i th  any  log ica l  reasons  suppor ted  w i th  ins t ruc t ions  and  ru les  fo r  the i r
act ion in  r rot  promot ing the appl icant  on receipt  o f  prc lmot ion orders dated 19 May 201,1
(Annexure A-5)  which was to take ef fect  f rom l - ' t  May z01J;  we are thus inc l ined to consider
such  ac t ion  by  the  CWE,  Ranch i ,  under  whom the  app l i can t  was  pos ted ,  as  i l l ega l .

15 '  The  nex t  i ssue  tha t  needs  our  ana lys is  and  app l i ca t ion  o f  m ind  i s  whe ther  a  f resh
summary t r ia l  in  th is  case a: ;  ordered by the Goc J&B Sub Area in  h is  order  dated 11 Ju I  zotz
(Annexure l l -2)  is  legal ly  tenable.  Before that  Mr.  Goswami,  the ld .  counsel  for  the respondents,
dur ing h is  ora l  submiss ion r i l ised an object ion wi th regard to our  jur isd ic t ion to adjudi r :a te on
th is  aspec t  o f  the  p rayer  s ince ,  accord ing  to  h im,  ' se rv i ce  

mat te r '  wou ld  inc lude  summary  t r i a l s
where  the  l l un ishment  o f  d i : sm issa l  was  awarded .  In  the  ins tan t  case  as  submi t ted  by  h im the
app l i can t  w 'as  awarded  a  r ruch  lesser  pun ishment  o f  ' se lve re  rep r imand 'by  summary  t r i a l .
Therefore,  lV l r .  Goswami as a pre l imrnary object ion submits  that  by def in i t ion i t  would not  be
cons t rued  as  ' se rv i ce  

mat te r ' ;  and  t f rus  no t  w i th in  our  ju r i sd ic t ion .  For  th i s  pu rpose  he  d raws

oura t ten t ion toSec t ion  3  (o )  ( i i i )  o f  the  AFT Ac t2007 ,  wh ich  i s  quo ted  be low: -

"3 (o) ( i i i )  of  t f re AFTAct2OOT. 'service Matter ' ,  in relat ion to persons subr ject  to
the Army Act  means a l l  mat ters  re la t ing to  the condi t ions o f  the i r
serv ice and sha l l  inc lude:

( i i i )  Summary d isposa l  and t r ia ls  where the pun ishment  o f  d ismissa l  is  awarded. , ,

16'  ln interpretat ion of  the ib id sect ion of  the AFT Act 2007, W€ are qui te c lear that any
gr ievance on account  o f  a  summary t r ia l ,  un less the pun ishment  is  that  o f  d ismissa l ,  i s  not
within the def in i t ion of  'service mattelr '  and therefore does not l ie within our jur isdict ion. We,
therefore ,  are  not  inc l ined to  quest ior r  the summaryt r ia l  o f  the app l icant  which was he ld  on 1L
Jul201'1 '  whelre the punishment awarcJed was'severe repr imand' ,  In any case the ib id surnmary

tr ia l  has already been set aside by the reviewing author i ty on 11 Jul  zoj ,2.  We are now
concerned wi th  ana lyz ing whether  a  f resh t r ia l  on the se l f  same charge,  where the app l icant  as
a resul t  of  t l^re f i rst  t r ia l  had already suffered a punishment,  is tenable by law as raised by the
appl icant.  W'e are of  the considered opinion that th is aspect of  adjudicat ion of  the legal i ty of  a
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fresh tr ia l  would wef l  be within the def in i t ion of  'service matter '  wi thin the provi :s ions of
sect ion 3 (o) ( iv)  of  the AFT Act which encompasses 'any other matter,  whatsoever,  wi th certain
except ions Therefore, the ib id object ion raised by Mr.  Goswami on behalf  the respondents is
not  susta inab le .

17. whi le analyzing the legat i ty of  the fresh tr ia l ,

Maitrayee - l r ivedi  
Dasgupta drew our at tent ion sect ion

of  the const i tu t ion o f  Ind ia ,  that  we quote  be l low: -

t he  ld .  Counse l  fo r  the  app l i can t  Ms

12.1, of the Army Act and Art icle 20 (2)

"sec: t ion l -21 'of  the t \ rmv Act .  Prohib i t ion of  second Tr ia l .  when any person suSject  to
th is Act has been acquit ted or convicted of  an of fence by court-mart ia l  or by a crr iminal
court ,  or has been dealt  wi th under any of  the sect ions go, g3, g4 and g5, he shal l  not be
l iablre to be tr ied again for the same offence by a court-mart ia l  or deal t  wi th un6er the
sa id  sect ions. "

"Ar t ic le  20 (2)  o f  the Const i tu t ion o f  Ind ia .  No person sha l l  be prosecuted or  pun ished
for t l re same offence rnore than once., ,

18'  In the instant case admit tedly the appl icant was tr ied under sect ion g5 of the Arrny Act
on 11 Jul  201L after being charged under sect ion 54 (b) of  the Army Act for,  ' losing by neglect
ident i ty  car rJ  the proper ty  o f  the government  issued to  h im for  h is  use ' ,  found gu i l ty  and
punished l t r i th  'severe repr imand ' .  ue ing a  summary t r ia l ,  the pun ishment  was immerCia te ly
promulgatec l  in  th is  case and the app l icant  suf fered the pun ishment  s ince the consequent ia l
impl icat ions of  such a 'Red ink Entry '  on his career were put into ef fect ;  thus makirrg him
automat ica l ly  ine l ig ib le  for  promot ion f rom 11 Ju l2ot i - .  H is  promot ion has been de lay ,ed t i l l
date for th is purpose. Now at th is stage,,  having set aside the ear l ier  t r ia l ,  to order a fresh tr ia l
on the same charge clear ly v iolates the provis ions of  the Army Act Sec 1,21, as above. Mor,eover,
even i f  a  f resh t r ia l  on the sarne charge was to  be he ld  and he was to  be pun ished,  then in  that
case i t  would  amount  to  double  jeopardy,  s ince he has a l ready suf fered the pun ishmr:n t  o f
'severe repr in tand ' for  the sarne charge in  an ear l ie r  t r ia l  under  the Army Act  Sec g5.  l t  w i l l  thus
not  be per rn iss ib le  under  l \ r t i c le  20 (2)  o f  the Const i tu t ion o f  Ind ia .  Therefore  in  a l l
c i rcumstances,  a  f resh t r ia l  under  the same charge does not  appear  to  be a  lega l  opt ion.  A,  p la in
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read ing  o f  the  lega l  v iews  nar ra ted  by  the  DJAG He Cen t ra l  Command by  h is  adv ice  da ted  22
June 2012 (Annexure R-2 col ly  to  the A/o)  reveals  that  the DJAG has a lso not  c lear ly  advised for
a f resh t r ia l  on the same charge.  she,  af ter  comment ing on the legal  defects  in  the f i rs t  tn ia l ,  has
merely  suggested a 'draf t  remark '  for  the Goc of  the sub Area.  The Goc appears Lo have
bl ind ly  fo l l rcwed the suggested 'draf t  

remarks '  and s igned h is  orders dated 1,1,  Ju l  zor2
(Annexure R-2)  wi thout  appl icat ion of  mind.  The JAG Review Report  s t rangely  has not  even
discussed the issue of  ' f resh 

t r ia l  on the same charge '  wi thout  endors ing any legal  g , rounds
before inc luding such an advice in  the draf t  comments of  the Goc of  the sub Are la.  The
respondent  author i t ies must  take note of  th is  aspect  for  the future.  However,  the appl icant  d id
not  face a f resh t r ia l  due to our  in ter im order  dated 22.g.20r2.

19' In ' ' r iew of the discussions made above,, we al low the application with fol lowins
direct ions:-

(a) The respondents shall comply with the promotion orcler in respect of the applicant
issr"red by BEG Records, Roorkee vide their letter clated 19.5.201 I giving effect 1o such
prc'|nlotion fiom 0l .05 .2011 as containe<J in the said promotion order.

(b) ' fhere 
wil l  not be any fresh trial on the same charge and, therefore. the order: dated

1l )07 .2012 for holding fresh tr ia l  is hereby set aside and quashed and accordingly.  the
inte:r im order dt .22.8.12 is made absolute.

No costs.

21'  Let a plain copy of the order duly countersigned by the Tr ibunal Off lcer be furnished to
both sides on: observance of due formalit ies.

20.

( L t . G e n K P D S a m a n t a )
Member (Adm inistrative)

(Justice Raghunattr Ray)
Member (Judicial)


