
F R O M  N O . 2 I

(SEE RULE IO2(1))

ARME,D F'ORCES TRIBUNAL. RECIONAL BENCH, KOLKATA

APPLICATION NO :  O.  A NO.  l0  OF 2010

ON THIS 2OTH DAY OF MARCII ,  2OI1

CORAM

HON'BLE JUSTICE RA(;HUNATH RAY .  MII I ' IBER (JUDICIAL )

HON'BLE LT GEN KPD SAMAN'TA. MEMBER (ADMINISTRATIVE)

I lava ldar  Maior  Adhi r  Kumar  Mondal .  .
Son of Sr i  Madatt  Mohan Mondal.
Belonging to l2 l  ln lantry Battal iorr  ( ' l 'err i tor ia l  Arrny).
Garhnal Rifles. A'fT - t- leadqitarters,
4l  Sub-Area, C _- Company.
C:.IO 99 Army Post Office.
Also Local O{l lce at  Sahapur Mi l i tar l '  C'arnp.
New A l ipore .
Kolkata 700 053 :  atrc l  a
Permanent  res ident  o f  V i l lage:  Bhrr lkur i .
Post Olf lce :  Bara Purul ia.
I 'o l ice Stat ion :  Ketugram.
Distr ict  Burdwan.
P in  Code  713 .  140 .  Wes t  Bensa l . .

.  . . A p p l i c a n t

-VS-

l .  Un ion  o f  l nd ia  th rough
'fhc 

Secretarv .
Ministry of  Def 'ence.
Sor,r th Block New Delhi .

2.  
' fhc 

Chief 'of  ' \ rmy Staff ,
Army Headquarters.
N e w  D e l h i  -  I  l 0  0 l  l .

3.  Addit ional  Director General
GS Brar rch.  t ,  B lock.
Arrny I-{eadquarters,
Ne i r y  De lh i  -  I  l 0  0 l  l .

of 
' l-erritorial A rrny.



4. Commanding Off lcer,
l2 |  ,  Infantry Battal ion (Terri tor ial Army),
Garhwal Rif les. A'IT'-Headq uarters.
4 I Sub-Area. Cl-Clompany.
C/O 99, Army Post Off lce,
Also Local  Of f ice Address at  :  Sahapur Mi l i tan,  Ciamp.
Nel^, Al ipore,
Kolkata -  700 (153.

5.  Clo lonel  V inod Awersth,v- .  SM.(Ret i red) .
F onner Commanding Ofl lcer.
l2  I  .  In fantry  Bat ta l ion ( ' l 'er r i tor ia l  Army).
Garhwal  Ri f les.  C/O Army'  I {eadquarters"
N e r ,  D e l h i  -  1  l 0  0 l  l .

Respondents

For  th , ;  pet i t ioner :  Mr.  Suman Basu,  ,z \dvocate.

F-or  th , , '  respondents:  Mr.Mintu Kumar Gosrvami.  Advocate.

O R D E I I

PeT TTON'BLE LT GEN KPD SAMI\NTA. MEMBER (ADMINISTRAT.IVE)

' fhe  
app l i can t  was  a  Hav i lda r  i n  Tc r r i to r ia l  A rmy  ( - f 'A ) .  Hc  \ vas  enro l l cd  t tn  12 .09 .1990

and e1 complct ion of  20 years o1 ' to ta l  serv icc (embodied p lus non-embodied)  rvas ret i red in  the

rank c, f  Havi lc lar .  He could r rot  be promoted to the n. . ' ' r t  h igher  rank of  Naib Subederr  a l though he

was c()nsidered fbr such promotion. Having been re. iected fclr promotion on the grournd of ACRs.

he fe l t  aggr ievcc l  ancl  hence has f i led th is  OA on 11.06.2010 w,h ich n 'as subseqt tent ly  amended

arrd thre anrendecJ OA rvas f i led on 07.09.2012.

2.  Br ie f ly , the case re lates to the appl icant  rvho af ier  having bcen enro l led in  the TA as

Gerrera l  Dutv Sgld ier  on 12.09.1990 cont inued to get  h is  lur ther  promot ion of  [ ,ance Naik anrd
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Naik sn due dates.  [ ]e  was { ina l ly  promoted to t l re  rank of  Havi ldar  on 20.1 L200; ! .  Af ter

havingl  come up to the requis i te  senior i ty ,  he at tended the Promot ion Cadre ( t lav i ldar  to  Naib

Srrbedear  Promot iorr  C 'adrc)  f iom I  1 .04.2006 to 22.05.2006.  Al though qual i l - " - ing i r r  such a

C'adre was esscnt ia l  tbr  h im to be e l ig ib le for  promot ion.  he fa i led to qual i f , t .  in  the ib id  Cladre.

l ' l re  appl icant  has to a great  extent  b lamed h is  Commanding Of l icer  at  that  point  o f  t ime'Colorre l

A r .vas th ; -  ( responden t  No .5 ) .  who .  accord ing  to  h in r .  had  in f luenccc l  thc  au thor i t i es  co t lduc t ing

the Ctadre so that he did not qual i fy. However. alter three vears the applicant again atternded the

same lpromot ign Cadre f iom 25.05.2009 to 19.07.20u9 and was declared qual i f red.  Whe:never  he

was considered fbr  h is  promot ion to the rank of  Naib Subedar he could not  make the grade

because of  Af- -R cr i ter ia  that  he could not  meet .  As per  pol icy le t ter  dated 30.11.2006 issued by

thc Ar .my l lQ (Annexr . r re I l -2  of  the A, /O).  as ment ioned in  para 7( f )  there i t t .  out  of  l lve ACRs.

three ACRs s6oul<J be 'abovc average'  wi th  min imum t rvo in  the rarrk  o l 'Havi ldar  and remain ing

s6gu1J not  be less than 'h igh average' .  He should a lso have been rccomnlended lor  prot - l ]o t i t l t l  i t r

a l l  the:  last  f ive ACRs.  The said para 7( f )  is  quoted hereunder: -

"(/) Out d /ive ACRs, three should be of'Abot,e Averagev,ith minimurn hvo in the runk,of'

l lut,ctncl remuinin,q,s'hould not be le.s,s' thun ft igh., l t 'eruge. Shott lcl  hut 'e haan 'Recommended'

for prontotiort in lhe lu';l .five rcpor'1s. "

j .  As per thc above pol icy let ter ' ,  he rvas graded as'above average'  in the ACRs in 2004,

2007 and 2008; but i r r  the rcmainder,A( 'Rs (2005 and 2006) he rvas gradecl  as 'h igh averagc'

- l 'he 
cletai ls of  the ACRs are as under:
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Index to At'Rs

hurne; Aclhir Kurnur Xlttndul

Grading

RO ,SR()

Ilecommenrlalion

Prom Hony'

R

Regl

Regl

Regl

Regl

Recti ERE,

l l i r , t le ._ '7 'antJ '8 ' t lanote Above Average ant l '6 'meun. \  High Averuge.  'J 'c lenote,s  At 'erage an 'd

'3' irn,plies ct Lrnr At,eruge reporl. There/rtre lhe ACRs rt'2005 and 2006 sland on lhe v'at'rtf ' l l '; 'e

c:unrlidule s promotion u'\ per lhc existittg polic.v.

4.  The appl icant  could not  be promoted to the rank of  Naib Subedar because he d id not  me,3t

the ACR cr i ter ia .  Being aggr ieved.  he f l led a s tatutory compla int  to  the Chief  o f  r \ rmt  Staf f  on

10.3. . ,1008 rvh ich has been apperrded as annexure "A"  to  the OA. However"  i t  rvas la ter  learnt

that the said statutorv complaint was reiectecl and the same was conlmLrtt icated to him ol. t

2g.01.2009.  
' l 'hc 

respondents have submit tecJ the ext racts  of  the re iect ion order  r , 'v ' l t ich is ;as

r"rnde r:-



"T'he' compluinl o.f

viev,ctl ugain,sl lhe

viewin'g i l

2006 ure

inler.f e'rence.

The l\'('O be

N'('O has

,sctught.
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beetn unulVsetl in conjunclion v,ith relatetl clocr.unent.;

A/ier considerution o/' ull uspecls o/ the compluinl

sottght, iI enterges lhul us,\essments in irnpugnetl .4('Rs )'005 un,:J

hast:cl uncl technicallv valicl. 
'[he 

C'Rs cb nol rneri/ unv

tlt,e slatt"ttory c'omplaint submittetl by, the ltl('O be rej ectecl.

ahd

and

5. t le i rrg <Jissat is l led with the reiect ion o1' the statuton'  cor.nplaint .  the appl icant l l led thiLs

Or ig i r ra l  App l ica t ion (OA No.  l0  o f  2010)  fbr the l l rs t t ime but  i t  i s  ev ident  f io rn  the Ol t  that thc

appl icapt c l id rrot  disclose thc reasons and the l -acts that thc statuton cotnplaint  r ' las rc iected. Bc

that a:r  i t  may. through this OA, the appl icant has prayed fbr sett ing aside the ACRs of 2005 and

2006 r .vhich was ini t iared by his the then Commanding OfJ' icer (CO) Colonel Vinod Awasth'y ' .

the respondent No. 5. I- le further prays tlrat he should bc considered to be promoted tc the ranrk

of Naib Subedar in the Board held in July.  2009 af ier the impugned ACRs are removed f iom his

doss icr .

6.  
- fhe 

appl icant f i r r ther states that crcept lbr  these two ACRs earned dur ing 2005 and 2006.

his per lbrmance. prof i le in medical  f i tness and discipl ine cr i ter ia were except ional  and there

should not be any reason as to why he should not be nromoted'

l .  Mr .  Suman Basu.  learned cc lunsel  fbr the appl icant .  dur ing h is  ora l  subrn iss ion,  submit t ' :c l

that  cverr  i f 'promot ion could not  be g iven,  the appl icant  should at  least  be g iven h is  serv ice

pensiorr  s ince.  accord ing to h im.  the appl icant  has completed l4  years l0  rnonths and 18 days of

embcrdied serv ice.  For  th is  purpose.  he has annered a cop,v-  of  le t ter  dated 16.01 .2012 f  rom
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Record Office of Garhwal Regiment as annexure to his supplementary alf ldavit f l led on

06 .1  |  . 2012 .

8.  Mr.  Basu a lso re i terated on the mat ters a l leg ing Cio l .  Awasthy.  the respondent  No.5

regarc l ing h is  in tegr i ty .  moral  character  and b iasness.  The a l legat ions inc luded ask ing fbr  br ibe

fbr  prornot ion as wel l  as promot ion cadre f iom the appl icant  as a lso not  paying fbr  Mr: ; .

Awaslhy's train t icket expecting the applicant to pay f iom his ctwn pocket. There i : ;  also an

al legat ion that  C 'o l .  Awasth l , in f luence<J the f i rs t  promot ion cadre i r r  which the appl icant  fa i led.

He. however. later admitted that he has no evidence writ ten or otherrvise to substatrt iate thLe

above  a l lega t i c lns .  As  per  h im Co l  Awas thy  rvas  ins t rumenta l  i n  spo i l i ng  h is ,ACRs o1 '2005  and

2006.

g.  ' fhe 
respondents have re l ied on thei r  a f f ldav i t - in-opposi t ion (A/O) f l led in  th is  mat ter .

M r .  C i o s w a m i .  l e a r n c d  c o u n s e l  r e p r e s e n t i n g  r e s p o r r d e n t  N o . 5  ( C o l  A w a s t h y ) a s  l v e l l .  h a s  a l s ; o

f l led A/O on behal f  o f  the respondent  No.  5.  besic les having submit ted rvr i t ten notes t l f '

argLlnrents on behalf of the respondents.

10. 
' fhe 

responc1ents have agreed with the f 'acts to have reiterated their stand on t l te pol icl '

le t ter  dated 30.  11.2006 (Annexure R- l l  a t  page 22 of  the A/O).  Mr.  Gosrvami '  dur ing h is  ora l

submiss ions"  has h ighl ightec l  each aspect  of  e l ig ib i l i ty  condi t ions fbr  promot ion to the rank of '

Na ib  S 'bedar .  The  sa id  po l i cy  le t te r ,Ca ted  30 .11 .2006  ve rv  c lea r l v  s t ipu la tes  a l l  t he ' :e rms  and

cont l i r t ions apd cr i ter ia  that  should be met  by,  a  I lav i ldar  befbre he cor" r ld  be cot ts idered fbr

promot ion to the rank of  Naib Subedar in ' l 'A.  t ' le  a lso drerv our  at tent ion to Para 7( f )  as quotec l

abov,e to  h ighl ight  the issue that  the appl icant  d id not  fu l f i l l  the ACR cr i ter ia .  Moreover '  i t  is

ev ic le :nt  t iom the ACIRs that  the appl icant  was not  rccornmended lbr  promot ion in  the:  ACIR lbr
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the year 2006. In fact lbr this purpose he had fi led the statutory complaint on 10.0-i.20t18 rvhich

w'as reiected and communicated to him ol t  29.01.2009.

I  l .  Mr .  Goswami .  du r ing  h is  o ra l  s rubmiss ion .  a l so  d rew our  a t ten t ion  to  the  o r ig ina l  ACRs

that hzrve been submitted by him to highl ight the entire grading in the last f i r , 'e years befbre he

could be considercd for  promot ion to the rank o1 'Naib Subedar.  I t  is  ev ident  that  he:  d id nc, t

f i r l f l l l  the ACR cr i ter ia .  T 'herefbre.  the respondents were wel l  wi th in the i r  r ight  to  re ject  h is  case

fbr  promot ion.

12.  As regards set t ing as ide the ACRs fbr  the years 2005 and 2006 are concerned.  the mat ter

had b i :en thoroughlv looked in to by the h igher  author i t ies inc ludin-r l  the Chief  o f  the Army Sta l ' l '

w 'hen thc s tatutorv compla int  lvas analysed.  Thc: iu thor i t ies f 'e l t  that  there \ \ 'as no reason tc l

in ter l t : re  rv i th  those ACRs which were obiect ive and technica l lv  correct .

13.  
' fhe 

respondents fur ther  submit ted that  i t  was very unf-a i r  and incorrect  fbr  the appl icant

to throw mischievous a l legat ions against  Col .  Avrr rs thy af f 'ect ing h is  in tegr i ty  and sharacter

withrlr ,r t  having any proof or evidence. In fact. Mr. Goswami was of the view that sucfr practic,e

rvas unheard of  in  the serv ices.

11.  Mr.  Goswami fur ther  submit ted that  the A( ' l ts  were val id  documents wi th lo t  o f  reasor ls

and e;<periences behind those who had init iated and therefore this cortrt  should not interf-ere with

the erLdorsements made in  the ACRs fbr  the year  2005 and 2006 as pra\ed for  b1 ' the appl icant

g ' i thout  any '  va l id  reason.  In  th is  connect ion.  he has c i ted the fo l lor .v ing. iudgernents of  the

gon'b le Apex Court ,  l lon 'b le Pr inc ipal  Bench,  AI : ' f .  New Delh i  as wel l  as Chandigarh Bench

o f  the  AF ' l - : -
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(i)  Judgement dated 14.09.201 I  passed by

Supremc Clour t  Cases l2 l  in  C iv i l  Appeal

Ind ia  & Another ) :

( i i )  Judgement  passed by the t lon 'b le

Ru le  No .205  (SFI )  1997  repor te rJ  in  M i l

the Hon 'b le  Apex C--our t  repor ted in  ( , l0 l l )  l0

No .3973  o f  2010  (Hardev  S ingh  vs  I Jn ion  o1 '

High  Cour t  o f  Gauha t i .  Sh i l l ong  Bench  in  C iv i l

t -J  2000 Gau 58:

( i i i )  Judgement  dated 12.09.2011 passed by the Hon'b le Pr inc ipal  [ ]ench.  AFf  in  O,z\

No .  109  o f '2011  (1 . t .  Co l .  DCS Mava l  vs  Un ion  o1- lnd ia  &  Ors . ) :  and

( iv)  . ludgernent  dated 10.07.2012 passed by ' thc I Ion 'b le Clharrd igarh Bcni : [ i .  Af" f  in  Or\

No .  l  65 l  o f  20 l  l  (Co l .  L ,  M Chamola  vs  Un ion  o f  Ind ia  &  Ors . ) .

15.  As regards the prayer  made by, the appl icant  for  pension that  was emphasised by Mtr

Basu,  the ld  counsel  fbr  the appl icant  dur ing h is  ora l  submiss ion;  Mr Gosn'atn i  su l tmi t : ;  that  the

tactual aspects put across by the applicernt with regards to the span o1'embodied scrvice put in by'

the ap,pl icant. are incorrect. He has already given the detai ls of actt lal  length of : ;ervi, :e of the

app l i can t  i n  h i s  A /O.  Accorc l i ns  to  the  records  the  app l i can t  had  pu t  i n  l l  vears  l0  months  and

22 c lar ,s  of  embodied serv ice and 8 years and l lve days o i  d isembodied serv ice.  Therefbre thLe

cla inr  o1 ' the appl icant  that  hc hacJ put  in  l4  years l0  rnonths and l8  day 's  c l t 'embocl ied: ;erv ice is

not f'actual ly correct.

16.  We have heard the r iva l  content ions and submiss ions o1 '  both s ides.  We have a lso gone

through the or i_e inal  records and respect ive avermenrs of  both s ides.  We have a lso gone throug:h

the ci ' rat ions put forth by the learnecl counsel. We are of the view that the rat io of the.iu,Jgements

inc l icates that  wi thout  any val id  reasons.  the AC'Rs and Protnot io t t  Boards shoul ,J  not  be

irrterl , ;rcd with. We have perused the ACRs of 2005 and 2006 that rvere submitterJ fbr or.rr
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perLlsal by the respondents. We do not f ind any reason to interfere lvi th the appraisals and

numeric grades awarded by respective assessors. We f ind them.iust i f ied and we alsc' f ind that thr:

respondent  author i t ies have deal t  wi th  the i rnpugncd ACRs of  2005 and 2006 in  a reasoherJ

manner. l 'here is no need tbr us to interfere with the above decisions and appraisals. We are of

the view that there is no substance to indicate that Resporrdent No 5 u'as inf luencecl by any

extraneous c i rcumstances whi le  assessing the appl icant  in  h is  ACIRs of  2005 and 20t16.

17. As regarcJs the applicant 's pray'er to condorrc terv days' of shortf-al l  of service to make

him el ig ib le lbr  pension.  we have anal ,v-sed the appl icant 's  c la im in  the l ight  of  facts .  We f ind

that t fre appl icant had accumulated a total embodied service of I  I  years l0 months and 22 da7's

ancl  ppt  l4  years l0  months ancl  8  days as c la imed bv the appl icant .  As per  ru les.  a  TA employee

rvoulc l  be e l ig ib le for  pension only  af ier  he completes l5  vears of  embodied serv ice.  In  t f re

prese ' t  case the shor t ta l l  is  more than three ) 'ears. - fhere lore \ \ 'e  are t r t - r t  inc l incd to considt : r

condpping 01 'apy such shor t fa l l  o f  serv ice to make h im e l ig ib le for  pension in  def iance to the

ex i t i ng  ru les .

lg .  
- fhe 

a l legat ions ra ised by,  thc appl icant  are not  onlv  r rnf  r rs t i l ied bt r t  appear  to  be

rn ischievous.  Wi thout  enough proof .  there was no necessi ty  for  the appl icant  or  h is  learned

counsel to raise such types of mischievous al legations. However. we also take note of the fact

that  the learned counsel  for  the appl icant  admits  that  there is  no ev idence to prove these

a l lega t ions .

19. In v iew of what has been discr ' rssed

l iab le  to  be d ismissed.  Accord ing ly ' .  the OA

costs .

above.  rve f ind no mer i t  in  th is  appl icat io l "  rvh ich is

stands d ismissed rv i thout"  hor ,vever .  anv order  as to
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20. l-et original records be returned to the respondents on proper receipt.

21 .  Let  a p la in copy of  the order  duly  counters igned by the Tr iburra l  OfTrcer  be furn ished to

both s i ides on observance o1 'due formal i t ies.

( r .T .  ( ;EN.  K .P .D .SAMANTA)

M F.N, l  BER (ADM IN I  STRAI' I  VE)

(JLJSI ' lCI r  R.N.RAY)

MI IMBtTR (JUDIC IAL)


