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Mr .  D ibash is  Basu ,  l d .  advoca te  appears  on  beha l f  o f  t he

app l i can t  and  N l r .  Anand  Bhandar i ,  l d .  advoca te  fo r  t he  responden ts

i s  p resen t .  Ma jo r  Narender  S ingh ,  O lC ,  Lega l  Ce l l ,  HQ Benga l  A rea  i s

a lso present .

Pe rused  the  reco rds .  The  app l i can t  was  d i scha rged  f rom

Arn ry  on  25 .05 .1 ,994  on  accoun t  o f  ove r -s tay ing  l eave  w i th  fou r  red -

ink  en t r i es .  He  p re fe r red  an  app l i ca t i on  be fo re  the  T r ibuna l  wh ich

wa: ;  dec ided v ide order  dated 07.1.2.201,1. ,  At  the t ime when he was

d ischa rged  he  had  rendered  l -3  vea rs  and  6  mon ths  o f  se rv i ce  i n  t he

Arn ry .  Wh i l e  dec ld ing  the  app l i ca t i on  f i na l l y  t he  T r ibuna l  cons ide red

the mat ter  a l l  a long vrde i ts  order  dated 07.1.2.201.1,  re levant  por t ion

of  r ,vh ich is  reproduced as under  : -

"Ld .  advoca tes  fo r  bo th  the  s ides  a re  p resen t  The  app l i ca t i on
i s  t aken  up  fo r  hea r ing .  Heard  the  l d .  advoca tes  fo r  bo th  the  s ides .

I t  appears  tha t  t he  app l i can t  was  d i scha rged  f rom a rmy
serv i ce  due  to  fou r  red  i nk  en t r i es  and  he  was  a l so  no t  g ran ted
pension a l though he rendered about  13-1,12 years of  serv ice wt th
the ,a rmy .  A t  t he  t ime  o f  hea r ing ,  l d .  adv .  f o r  t he  app l i can t  submi t s
tha t  he  i s  no t  p ress ing  the  p raye r  f o r  re ins ta temen t  a t  t h i s  s tage .
However ,  he  p rays  tha t  t he  p raye r  f o r  g ran t  o f  pens ion  shou ld  be
taken  ca re  o f .  l t  appears  tha t  as  pe r  ex i s t i ng  ru les ,  pens ion  i s  no t
no rma l l y  t o  be  g ran ted  i n  favou r  o f  t he  app l r can t .  However ,  s i nce
the r  app l i can t  has  rendered  more  than  13  yea rs  o f  se rv i ce ,  we  th ink
tha t  i t  w i l l  be  app rop r ia te  to  a l l ow  the  app l i can t  t o  submi t  a  f resh
rep resen ta t i on  w i th  the  M in i s t r y  o f  De fence  men t ion ing  h i s  p raye r

fo r  pens ion  by  way  o f  condona t ion  o f  t he  sho r t f a l l  i n  se rv i ce ,  i f  any .
Mr .  Mukher jee ,  l d .  adv .  f o r  t he  responden ts  submi t s  t ha t  i f  t he
app l i ca t i on  i s  d i sposed  o f  w i th  such  l i be r t y  t o  the  app l i can t ,  he  has
got  no object ion in  the mat ter .
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Under  such  c i r cums tance ,  t he  Ongrna l  App l i ca t i on  r s
d isposed of  wi th  l iber ty  to  the appl icant  to  submit  a  representat ion
wr th r  t he  Cen t ra l  Governmen t  p ray ing  fo r  g ran t  o f  pens ion  rn  h rs
favc ru r .  Such  rep resen ta t ron  i s  t o  be  submi t ted  w i th in  one  rnon th
f ron r  t h i s  day ,  and  i f  such  rep resen ta t i on  r s  submi t ted ,  t he r r  t he
Centra l  Govt .  is  to  take a decis ion in  that  respect  wl th in  four  months
f ronr  the date of  receipt  o f  such representat ion by wav of  a l lowing
an  oppor tun i t y  o f  hea r ing  to  the  app l i can t .  We  l i ke  to  men t ion  tha t
the  p raye r  f o r  g ran t  o f  pens ion  by  way  o f  condon ing  the  sho r t f a l l  i n
se rv ' i ce ,  as  may  be  made  th rough  the  rep resen ta t ton ,  shou ld  no t  be
mechan ica l l v  dec ided  by  the  Cen t ra l  Gov t .  on  accoun t  o f  sho r t {a l l  i n
qua l i f y i ng  se rv i ce .  We hope  tha t  t he  Cen t ra l  Gov t .  w i l l  t ake  i n to
cons ide ra t i on  the  l eng th  o f  se rv i ce  as  a l ready  pu t  i n  bv  the  app i i can t
and  a l so  h i s  f i nanc ia l  cond i t i on .  We make  i t  ve rv  c lea r  t ha t  we  have
no t  gone  i n to  the  mer i t  o f  t he  case  and  i t  r s  l e f t  abso lu te l y  t r :  t he
d i sc re t i on  o f  t he  Cen t ra l  Gov t .  t o  t ake  a  dec i s ion  o f  i t s  own  wr thou t
be i r rg  i n f l uenced  by  any  commend  tha t  has  been  made  in  th t s  o rde r

The  app l i ca t i on  s tands  d i sposed  o f  acco rd ing l y ,  w i thou t  any
order  as to  costs .

Le t  p la in  copy  o f  t he  o rde r  be  handed  ove r  t o  the  i d
advocates for  both the oar t ies.

Sd i  t t .Gen .  K .P .D .Saman ta
l / lem ber(Ad m in  is t ra t ive)

Sd / - Jus t i ce  Sadhan  Kr .  Gup ta
M e m b e r  ( J u d i c i a l ) "

I n  o u r s u a n c e  o f  t h e  a f o r e s a i d  o r d e r  o f  t h i s  T r i b u n a l ,  t h e

appr l icant  made representat ion before the Chief  o f  Army Staf f

Sec re ta r i a t .  The  sa id  rep resen ta t i on  was  f i na l l y  dec ided  bv  the

imprugned order  dated 16.03.201,2.  Whi le  pass ing the f ina l  order  i t

has  been  no ted  tha t  t he  app l i can t  had  i ncu r red  fou r  red  i nk  en t r i es

anc l  t h ree  b lack  i nk  en t r i es .  He  was  hab i tua l  i n  ove r -s tay ing  l eave .

Acc .o rd ing l y ,  t he  a rmy  had  dec l i ned  to  condone  the  to ta l  sho r t f a l l  o f

two  yea rs  e igh t  mon ths  and  fou r  days .  l t  i s  a rgued  by  the  l d .  counse l

fo r  t he  app l i can t  t ha t  t he  impugned  o rde r  da ted  16 .03 .2012  i s

un reasonab le  one  and  i t  i s  a l so  s ta ted  tha t  no  reasonab le

oppor tun i t y  has  been  g i ven  to  the  app l i can t .  On  the  o the r  hand ,  t he

l d .  c o u n s e l  f o r  t h e  r e s o o n d e n t s  s u b m i t s  t h a t  t h e

m c v e d  t h e  a p p l i c a t i o n  t o  t h e  C h i e f  o f  A r m y  S t a f f

h a : ,  b e e n  d e c i d e d  b y  a  s p e a k i n g  o r d e r .  T h e  l d .

a p p l i c a n t  h i m s e l f

S e c r e t a l a t  a n d  i t

c o u n s e l  f u r t h e r

submi t s  tha t  t he  sho r t f a l l  o f  two  yea rs  e igh t  mon ths  fou r  days  has

r igh t l y  no t  been  condoned  by  the  a rmy .

We have  cons ide red  the  submiss ions  advanced  bv  the

par t ies at  length.  The shor t fa l l  o f  two years e ight  months and four

da ' ys  seems  to  be  a  de l i be ra te  one  on  the  pa r t  o f  t he  app l i can t
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The  app l i can t  was  hab i tua l  i n  ove r -s tay ing  i eave  resu l t i ng  w i th  fou r

red - ink  en t r i es  as  we l l  as  th ree  b lack - i nk  en t r i es  The  absence  seems

to be not  inc identa l  or  inadver tent  but  over-s tay ing leave ls  a

de l i be ra te  one  w i thou t  t ak ing  ca re  o f  t he  du ty  ass rgned  by  the  a rm 'v .

Moreove r ,  t he  app l i can t  was  d i scha rged  f rom se rv i c * .  on

25 .05 .1994  He  h imse l f  d id  no t  comp lv  w i th  the  o rde r  o f  t he

Tr ibuna l  and  had  no t  f i l ed  rep resen ta t i on  to  the  Gov t .  o f  t nd ra ,

rat l ' rer  chose to  send representat ion to  the Chief  o f  Army Staf f

Sec re ta r i a t .  S ince  he  has  no t  comp l ied  w i th  the  o rde r  o f  t h rs

T r ibuna l  da ted  07 . t2 .20L I  by  rep resen t i ng  the  Gov t .  o f  i nd ra  no

i l le6 la l i ty  may be at t r ibuted to  the Army by re ject ing the appl rcat ion

v ide  the i r  o rde r  da ted  1 ,6 .03 .2012 .  More  so ,  t he  sa id  o rde r  seems  Io

be  reasoned  one .  Ld .  counse l  f o r  t he  app l i can t  p rays  tha t  f resh

oppor tun i t y  may  be  g i ven  to  the  app l i can t  so  tha t  t he  app l i can t  may

submi t  h i s  rep resen ta t i on  to  the  Gov t .  o f  I nd ia  i n  pu rsuance  o f  t he

o rde r  ( sup ra )  o f  t h i s  T r i buna l .  However ,  we  a re  no t  rnc l i ned  to

accep t  t he  p raye r  o f  t he  app l i can t  a f te r  a  l apse  o f  a lmos t  2O vea rs .

There  shou ld  be  f i na l i t y  t o  a  p roceedrng .  Ano the r  oppor tun i t y  sha l l

dm, f  uh t  t o  rev iew  o f  ea r l i e r  o rde r  wh ich  i s  no t  pe rm iss ib le

We do  no t  f i nd  any  mer r t  i n  t h i s  app l i ca t i on .  Acco rd ing l y  t he

appr l icat ion is  re jected.  No cost .

Reco rds  be  handed  ove r  t o  the  l d .  counse l  f o r  t he  responden ts

unc le r  p rope r  rece ip t .

(L r  GEN GAU- |AM MOORTHY)
M e m b e r  ( A d m i n i s t r a t i v e )

( J U S T T C E  D E V r  P R A S A D  S r N G H )
M e m b e r  ( J u d i c i a l )


