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M r .  J a t i n d e r  S i n g h  D h a t t ,  l d .  a d v .  a p p e a r s  f o r  t h e  a p p l i c a n t  r

and Mr .  S .K.Bhat tacharyya ,  ld .  adv .  i s  p resent  on  beha l f  o f  the

respondents .  - -he  
app l ica t ion  is  taken up  fo r  hear ing .

2 .  T h e  a p p r l i c a n t ,  t h r o u g h  t h i s  O A  h a s  r a i s e d  a  g r i e v a n c e  t h a t

e v e n  t h o u g h  h e  h a d  p u t  i n  p e n s i o n a b l e  s e r v i c e  i n  t h e  I n d i a n

Army,  count ing  bo th  co lour  serv ice  and reserve  serv ice ,  he  was

ent i t led  to  pens ion  and o ther  benef i t s  bu t  the  respondents  have

i l l e g a l l y  w i t h h r : l d  t h e  s a m e .

3 .  T h e  b r i e f  f a c t s  o f  t h e  c a s e  a r e  t h a t  t h e  a p p l i c a n t  w a s

e n r o l l e d  i n  t h r :  I n d i a n  A r m y  o n 7 . 5 . 1 9 6 3  i n  6 0 4  B a t t a l i o n  U n i t  o f

E M E  C o r p s  i n  t h e  t r a d e  o f  D r i v e r  ( M T ) .  H i s  t e r m  o f  a p p o i n t m e n t

was l -0  +  10  as  is  ev ident  f rom the  on ly  document  tha t  the

app l ican t  has  ,annexed v ide  Annexure-A,  wh ich  is  an  ex t rac t  f rom

a page o f  t l re  dup l i ca te  copy  o f  d ischarge book ,  the  fu l l

d o c u m e n t  i s ; r t  a n n e x u r e - B 1 .  T h e  c a s e  o f  t h e  a p p l i c a n t  i s  t h a t

s ince  he  was engaged on  cond i t ion  o f  1 .0  years  co lour  serv ice

p lus  10  year : ;  reserve  l iab i l i t y ,  there fore ,  the  to ta l  e f fec t i ve

serv ice  wou ld  a lways  work  ou t  to  be  more  than L5  years ,  wh ich

I
serv ice  requ i red  fo r  be ing  e l ig ib le  to

Regu la t ions  fo r  the  Army.  There fore ,

m  q u a l i f y i n g

s  p e r  P e n s i o n

i s  t h e  m i n i m u

get  pension,  a



l
I

the  responder r ts  be  d i rec ted  to  g ran t  h im pens ion  and o ther

benef i t s  as  a re  admiss ib le  accord ing  to  ru les .

4 .  I n  o r d e r  t o  s t r e n g t h e n  t h e  c a s e ,  M r .  D h a t t ,  l d .  a d v .  f o r  t h e

a p p l i c a n t  h a s  b r o u g h t  t o  o u r  n o t i c e  t h e  r e l e v a n t  c o l u m n  a t

annexLr re-A1 and B1- .  l t  has  been endorsed aga ins t  co lumn 9  o f

t h e  d i s c h a r g e  b o o k  i . e .  " R e a s o n s  f o r  R e i e a s e /

D i s c h a r g e / D i s r n i s s a l "  a s  " N O  L O N G E R  R E Q U I R E D " .  H e  f u r t h e r

s u b m i t s  t h a t  i n  t h e  s a i d  c o l u m n  a g a i n s t  t h e  r e m a r k s ,  " R e a s o n s

f o r  R e l e a s e / D i s c h a r g e / D i s m i s s a l " ,  n o  t i c k  m a r k  i s  g i v e n . H e ,

there fore ,  submi ts  tha t  there  is  no  way o f  d ismissa l  o r  d ischarge

on suc l r  g rounrJ  fo r  a  serv ing  so ld ie r .  As  such,  the  on ly  conc lus ion

is  tha t  he  was re leased f rom serv ice  and no t  o therw ise .

5 . M r .  D h a t t  h a s  a l s o  p l a c e d  r e l i a n c e  o n  a n  u n r e p o r t e d

dec is ion  o f  th is  Tr lbuna l  in  OA 53 o f  2011 (Ganesh Chander

S ingh -vs-  UOI  &  Ors)  dec ided on  23 'd  March  201.2 .  He submi ts

tha t  th is  i s  a  s  mi la r  case where  bo th  co lour  serv ice  and reserve

serv ice  were  c ' lun ted  to  de termine the  to ta l  pens ionab le  serv ice

a n d  a c , c o r d i n g l y ,  t h e  a p p l i c a n t  t h e r e i n  w a s  g r a n t e d  p e n s i o n .  H e

s u b m i t s  t h a t  : ; i n c e  t h e  p r e s e n t  a p p l i c a n t  i s  s i m i l a r l y  s i t u a t e d ,

s a m e  d e c i s i o n  m a y  a l s o  b e  p a s s e d  i n  h i s  c a s e  s o  t h a t  h e  c a n  g e t

p e n s i o n  a n d  o l h e r  b e n e f i t s .

6 .  However r ,  in  the  ins tan t  case the  fac ts  a re  to ta l l y  d i f fe ren t .

A c c o r d i n g  t o  a p p l i c a n t ' s  o w n  d o c u m e n t  i . e .  d u p l i c a t e  d i s c h a r g e

b o o k  i t  i s  c l e a r l y  m e n t i o n e d  t h a t  h e  w a s  d i s c h a r g e d  a s  s e r v i c e

" n o  l o n ' g e r  r e q u i r e d . "

7 .  IV l r .  S.K.Bhat tacharyya,  ld .  adv.  for  the respondents submits

a supplementary af f idav i t  today in  which i t  has been averred

tha t  a l l  re levar t  documents  in  respec t  o f  the  app l i can t  have  been

destroyed af ter  the st ipu lated per iod of  25 years in  accordance

wi th para 595 , r f  Regulat ions for  the Army.  l t  is  fur ther  submit ted

tha t  as  per  lo r rg  ro l l  t ha t  i s  ava i lab le  the  app l i can t  was  enro l led

on 7 'n May 19o3 wi th the terms and condi t ions of  1 ,0110 i .e .  1-0
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I  years  co lour  and L0  years  reserve  serv ice .  He was d ischarged on

24  Sep  1974  under  Army Ru le  134(3 ) ( l l l ) ( v )  i . e .  " se rv i ce  no  longer  i

r e q u i r e d . " .  l t  i s  a l s o  s t a t e d  t h a t  t h e  a p p l i c a n t  h a s  s e r v e d  f o r

more  than  10  years  bu t  l ess  than  15  years  inc lud ing  co lour  and  ]

reserve and,  therefore,  he was not  ent i t led to pension in  terms I

of  para  I32  o f  Pens ion  Regu la t ions .

8 . Mr .  Bhat tacharyya  is  no t ,  however ,  in  a  pos i t ion  to

a u t h e n t i c a t e  a n n e x u r e - A  o r  B 1  i . e .  d u p l i c a t e  c o p y  o f  d i s c h a r g e

book.  But  h is  conten t ion  is  tha t  s ince  the  endorsement  made

t h e r e i n  c l e a r l y  i n d i c a t e s  t h a t  h e  w a s  d i s c h a r g e d  o n  t h e  g r o u n d

t h a t  h i s  s e r v i c e  w a s  n o  l o n g e r  r e q u i r e d ,  i t  i s  a m p l y  c l e a r  t h a t  h i s

r e s e r v e  l i a b i l i t y  w a s  a l s o  t e r m i n a t e d .  D r a w i n g  o u r  a t t e n t i o n  t o

page 3  o f  the  counter  a f f idav i t ,  Mr ,  Bhat tacharyya  fu r ther

submi ts  tha t  the  app l ican t  rendered 10  years  and 322 days  o f

to ta l  qua l i f y ing  serv ice  a f te r  deduc t ion  o f  183 days  o f  non-

qua l i f y ing  serv ice  f rom to ta l  1 -1-  years  4  months  and 17  days  o f

s e r v i c e  t e n u r e ,  T h i s  i s  b e c a u s e  t h e  a p p l i c a n t  h a d  o v e r s t a y e d

l e a v e  a n d  a l s o  i n c u r r e d  t w o  r e d  i n k  e n t r i e s  i n  t h e  s h o r t  s p e l l  o f

serv ice .  l t  i s  a lso  submi t ted  by  Mr .  Bhat tacharyya  tha t  a f te r  h is

d i s c h a r g e  t h e  a p p l i c a n t  w a s  p a i d  a l l  h i s  d u e s  a s  p e r  d e t a i l s  g i v e n

at  page 4  o f  the  counter  a f f idav i t .  So  fa r  as  the  case c i ted  by  the

l d .  a d v .  f o r  t h e  a p p l i c a n t  i s  c o n c e r n e d ,  M r .  B h a t t a c h a r y a  s u b m i t s

t h a t  t h e  f a c t s  a r e  c l e a r l y  d i s t i n g u i s h a b l e  a n d  t h e r e f o r e  t h a t

d e c i s i o n  i s  n o t  a p p l i c a b l e  t o  t h e  c a s e  o f  t h e  a p p l i c a n t .

9 .  H a v i n g  h e a r d  t h e  s u b m i s s i o n s  o f  t h e  l d .  a d v o c a t e s  f o r  b o t h

s i d e s  a n d  h a v i n g  p e r u s e d  w h a t e v e r  d o c u m e n t s  h a v e  b e e n

produced be fore  us ,  we f ind  tha t  there  is  no  d ispute  tha t  the

a p p l i c a n t  w a s  e n r o l l e d  o n  t e r m s  a n d  c o n d i t i o n  o f  1 0  y e a r s  c o l o u r

s e r v i c e  a n d  1 0  y e a r s  r e s e r v e  l i a b i l i t y ,  H e  h a v i n g  b e e n  e n r o l l e d  o n

7 'n  May 1 ,963,  h is  te rm o f  10  years  exp i red  on  6 'n  May 1973,  bu t

he  was ac tua l l y  d ischarged on  24 'h  Sept  1 .974.  There fore ,  i t  i s

qu i te  apparent  tha t  the  per iod  beyond the  f i rs t  10  years  o f
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l co lou r  se rv i ce ,  he  con t inued  fo r  more  than  a  vear  i . e .  f rom 6

May 1 ,973 up to  24 'h  Sept  1 ,974,  wh ich  per iod  must  be  as

reserv is t .  Thereaf te r  he  was d ischarged w i th  the  endorsement

"serv ice  no  longer  requ i red" .  l t  on ly  means tha t  h is  reserve

l iab i l i t y  o f  10  years ,  a f te r  10  years  o f  co lour  serv ice ,  ended and

h e  w a s  n o  l o n g e r  i n  r e s e r v e  l i s t .  I n  t h e  a b s e n c e  o f  a n y  o t h e r

documents  we have no  o ther  a l te rna t ive  than to  a r r i ve  a t  th is

c o n c l u s i o n  b a s e d  o n  t h e  o n l y  d o c u m e n t  t h a t  h a s  b e e n  p r o d u c e d

b y  t h e  a p p l i c a n t  h i m s e l f .  I n  t h a t  e v e n t ,  h e  d i d  n o t  c o m p l e t e  l - 5

years  o f  serv ice  count ing  bo th  co lour  and reserve  serv ice  and

hence was no t  en t i t led  to  pens ion  in  accordance w i th  regu la t ion

L 5 5  o f  P e n s i o n  R e g u l a t i o n s .

10 . W e  h a v e  g o n e  t h r o u g h  t h e  d e c i s i o n  i n  G a n e s h  C h a n d e r

S ingh 's  case as  re fe r red  to  by  the  ld .  adv .  fo r  the  app l ican t ,  a

c o p y  o f  w h i c h  i s  a n n e x e d  w i t h  t h e  r e j o i n d e r  o f  a p p l i c a n t .  l t

a p p e a r s  t h a t  t h e  a p p l i c a n t  o f  t h a t  c a s e  w a s  e n g a g e d  f o r  9  y e a r s

co lour  serv ice  w i th  6  years  reserve  l iab i l i t y .  The respondents  in

tha t  case d id  no t  d ispu te  about  the  length  o f  co lour  serv ice

which  was 9  years  and 126 days  bu t  they  d isputed  about  the

reserve  l iab i l i t y .  However ,  as  i s  ev ident  f rom para  14  o f  the

judgement ,  i t  was  revea led  f rom the  d ischarge book  tha t  i t  was

c l e a r l y  i n d i c a t e d  t h e r e i n  t h a t  t h e  a p p l i c a n t  w a s  l i a b l e  t o  b e

induc ted  in to  reserve  serv ice  a t  any  t ime dur ing  the  per iod  o f

reserve  l iab i l i t y .  F rom page 17  o f  the  d ischarge book  i t  a lso

r e v e a l e d  t h a t  t h e  a p p l i c a n t  w a s  d i s c h a r g e d  o n  c o m p l e t i o n  o f

r e g u l a r  s e r v i c e  w i t h  t h e  r i d e r  t h a t  " d i s c h a r g e  w i t h  g r a t u i t y

o t h e r w i s e  t h a n  a t  h i s  r e q u e s t . "  R e l y i n g  o n  e a r l i e r  d e c i s i o n  o f  t h e

P r i n c i p a l  B e n c h ,  t h i s  T r i b u n a l  g r a n t e d  t h e  b e n e f i t  o f  c o u n t i n g

both  regu la r  serv ice  and reserve  serve  fo r  earn ing  pens ion .  In

the  present  case,  the  fac ts  a re  d i f fe ren t .  Here ,  as  per  app l i can t ' s

o w n  d o c u m e n t ,  h e  w a s  d i s c h a r g e d  w i t h  t h e  e n d o r s e m e n t  t h a t

serv ice "no longer  requi red" .  Therefore,  th is  decis ion is  of  no I
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1,1,. We a lso  no t i ce  tha t  a t  the  re levan t  po in t  o f  t ime ,  i . e .

1.97 I  onwards ,  there  was war  and poss ib ly ,  there fore ,  the

app l ican t  d id  no t  want  to  remain  in  reserve .  Normal ly  reserve

l i a b i l i t y  i s  t e r m i n a t e d  o n  t h e  i n d i v i d u a l ' s  o w n  r e q u e s t  o r  i f  t h e

i n d i v i d u a l  d o e s  n o t  t u r n  u p  e v e n  t h o u g h  c a l l e d  t o  s e r v e  d u r i n g

reserve  l iab i l i t y  per iod"  May be  to  avo id  the  hazards  o f  war ,  the

a p p l i c a n t  d i d  n o t  w a n t  t o  c o n t i n u e  a n d  t h a t  i s  w h y  h e  w a s

d ischarged f rom reserve  l iab i l i t y  w i th  such endorsement  as

"serv ice  no  longer  requ i red . "  l t  i s  a lso  to  be  no ted  tha t  the

a p p l i c a n t  w a s  a  d r i v e r  a n d  h e  m i g h t  h a v e  g o t  a n y  o t h e r

e m p l o y r n e n t  a t  t h a t  p o i n t  o f  t i m e .  B u t  a l l  t h e s e  a r e  p r e s u m p t i o n

a n d  a s s u m p t i o n .  I n  t h e  a b s e n c e  o f  a n y  d o c u m e n t s ,  n o  d e f i n i t e

i n f e r e n c e  c a n  b e  d r a w n .  l t  i s  a l s o  t o  b e  n o t e d  t h a t  t h e  a p p l i c a n t

has  approached th is  Tr ibuna l  in  2012 i .e .  long  37  years  a f te r  h is

d ischarge in  1 .974.  There fore ,  in  the  normal  course  the

r e s p o n d e n t s  h a v e  d e s t r o y e d  t h e  r e c o r d s  a s  p e r  r u l e s .  T h e

app l ican t  cannot  be  permi t ted  to  take  advantage o f  th is  pos i t ion

to  the  pre jud ice  o f  the  respondents  because he  h imse l f  was  no t

v i g i l a n t  a n d  d i l i g e n t  e n o u g h  i n  e n f o r c i n g  h i s  l e g a l  r i g h t ,  i f  a n y ,  a t

a p p r o p r i a t e  t i m e .

1 2  O n  a  c o n s i d e r a t i o n  o f  t h e  f a c t s  a n d  c i r c u m s t a n c e s  o f  t h e

c a s e ,  w e  d o  n o t  f i n d  a n y  m e r i t  i n  t h i s  O A  w h i c h  i s  l i a b l e  t o  b e

d i s m i s s e d .  A c c o r d i n g l y ,  t h e  O A  s t a n d s  d i s m i s s e d  o n  c o n t e s t  b u t

w i thout  any  cos ts .

13 .  Le t  a  p la in  copy  o f  the  order  du ly  counters igned by  the

Tr ibuna l  Of f i cer  be  fu rn ished to  bo th  s ides  on  observance o f  due

f o r m a l i t i e s .

( L T .  G E N  K . P . D . S A M A N T A )
M E M B E R ( A )

(JUSTICE RAGHUNATH RAY)

M E M B E R ( J )
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