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ORDER

PER HON'BLE JUSTICE DEVI PRASAD SINGH, MEMBER (JUDICIAL})

T+

! The instant apphcation under Section 14 of the Armed Forces Tribunal Act 2007 fin short Aty
has been preferred betore the Tribunal against the order of discharge from service m pursuance to
provisions contained i Rule 15 (2)(g){1) of the Air Force Rule 1969 (in short Rules:  The relevant tacts

and proposition of law as argued and pleaded are discussed heremafter.

The

ippicant Jitendra Kumar Sharma was enrolled in the Air Force on 14 Dec 2000 He was
medicaily fitand piaced i Category “AYE” (Elect/Fit Trade). He was awarded 3 red ink entries during 6
yudars ob service up to 04 Oct 2006. On account of 3 red ink entries he was considered for discharge as
habitual offender i terms ot Air Force HQ Circular dated 14 Aug 1984 as modified by Circular dated 18

ee 1990 The policy for discharge of habitual offender stated to have been affirmed by Hon'ble

Stpreme Court ma case reported in 1996 Volume 3 SCC page 65 dated 23.02.1996 passed in Civil

DTN N i 5 1
Sirpeal Nos 6303

P 1993 utled Union of India & Ors. Vs Corporal A K Bakshi & Anr

3 Fhe applicant was warned by the.Commanding Officer vide letter dated 26 Oct 2006 and
cautioned that he was on the threshold of becoming the habitual offender and any further misconduct
would render hime to be punished under Rules, 1969 inspite of warning the applicant incurred one
more red ink entry entered i his Conduct Sheet on 26 Dec 2006 Subject to above. show cause notice
cated 15022007 was  served on him on 10 March 2007 as to why he may not be discharged from

service under the Rules {SUPRA).

4 Alter considering the reply submitted by the applicant, being not satisfied a decision was taken
to discharge the apphcant and approved. In consequence thereafter the applicant was dischareed by the
mmpugned order dated 01 Jun 2007 The release medical board was held on 30 May 2007 and he wis
found medically fit in category (A4G1). While passing the impugned order it has been observed that
applicant’s service was no longer required being unsuitable for Air Force. It has been further brought
on record that the applicant was adimonished by his Commanding Officer in accordance with law aftor

due trial under Section 82 of the Air Force Act 1950

5 The sunmimary of punishments awarded to the applicant from time to time has been filod in

Annexure D to the Counter-affidavit which in its totality is reproduced as under -



Si NG Date ‘ Events - 7 ' Pumsrmwr»t/’(:(mz'zsm‘zn;af
‘ warning
1l 20105 . fa} Absent trom guard duty on 17 01.05 wien 10 days CL
detaried by IC section at AF Str Jaisalmer
(b) visobedience to superior officer failed 1o pay
compliments to UwO while joiming the thght during
mornmg working parade at AF Stn Jaisaimer on
11.02.05
0l ' 02.03.06 Overstayed ieave granted to him from 0001 hrs on 14 days CC
024306 tili he reported to sub Guard Room at
1500 hrs on 18.04 06 {Total absentes 47 days 14 hrs

5Y minutes)

3 0805 06 A very disinterested Airman who want 1o leave Ajr Counseling on repori e
Force because of his home problem 7 unit,
04 240500 The mdwviduai has been found missing trom the PT Counseling

on 23.05.06. He has been counseled on the aspect. ‘
05 4 120000 ‘ The mdividual ovrerigiébrtrm*‘hrlrswlf')iﬂet Verbal warnime and
Counseling
a6 ' 190806 ‘ Over'stayedr feré’v'e Tgrranted to him from 0001 hrs on 10 days detention
19.08.00 tll he reported back to guardroom at 1030
hrs on U210 06 {Total absence 44 days 10 hrs 20

minutess

L7 1000 Arrmen found missing on 15.10.06 duning station Verbal warning
runt punch B _

N 311006 Individual found to show least bother attitude. Counseling

it 1112.00 Absented himself from working parade on 11.12.06  Admonmition

io Lo 03a7 Show cause notice 1ssued from HQ WAC regarding  Show cause notice
discharge orcer to individual

11 070507 Become AWL w.e.f 2320 hrs on 21.04.07 up to 8 days CC

0710 hrson 25.()4;07 {Total 3,da,,y5_i,7, hrs 49 minute)

12 08.0507 Counseling with reference to pending discharge and Counseling
mdividuat becorming AWL. ) A
] 19.05.07 The individual informed of his discharge. Counseling
L. The applicant has admitted in Paragraph 10 of the petition that letter dated 22 U4 2007 sent tyy

the respondent was received by the petitioner’s mother whereby she was required to inform whero

about of the petitioner

7 The applicant has set up a case that he was not mentally fit and runnimg under treatment gt
Mental Institute, Koclauar, Bhojpur. His behavior was abnormal and doctors advised him for rocr with

certaim medicimes.

8. On the other hand the photocopy of the Registration Slip of the mental hospital shows that 1t
was issued on 02.10.2007 prescribing certain medicines. Later on he approached hospital on 06 Mar. 05

Jurand 03 July 2007



While preterring petition the apphcant has not Drought on record as to when he was declaroc e

i Pare L4 ot the application. The applicant has stated that because of repeated punishment he suftersd

witibdepression and became mental patent.

10 fhe stikmg teature on records 1s no letter was sent by petitioner s mother and the petitione (o

therespondent along with the medical certificate with record of mental illness. The petittoner has alse
nottorwarded his titness certificate Thus it appears that he does not POSSESS any mnterest 1o serve The
Nation as the member of Armed Forces personnel  The summary of punishments reproduced (SUPRA
reveals that the petitioner has been habitual offender and committed misconduct i consequence
thereot, he was placed under detention, admonished mspite of 4 times counseling. He has not
corrected himself, absented from duty three times, firstly, for 47 days, secondly for 44 days and agam 3

]

aays (SUPRAT Admonition seems to be a punishment in accordance to Para 1054 of Regulations of Alr

co B9odread with Section 82 Of Air Force Act 1650 In view of the above, the applicant was deciared

Propiait it

calottender and discharged from Air Force in terms of Air HQ Circular dated 14.08 84 4 modiied

ciid S 14996

il Hon'ble Supreme Court of India had affirmed the policy of the Air Force with regard to the
habitual offender and discharge from service on the ground of unsuitability on the basis of punishiments

dawarded onaccount of misconduct in a case reported in 1996 - Volume 3 SCC, Page 65, UOI & Ory Vs

Corporal ALK Bakshr & Anr

1 fhcase of ALK Bakshi, Their Lordships of Hon'ble Supreme Court of Indix has considered

retevant Rules and other provisions while upholding the punishments For convenience the relovant

part are reproduced as under

4. A project study on “absence without leave” (AWL) of airman covering the period 1978 1o 1ux

made by the nstitute of Defence Management brought out the following salient feature repard
the existence of habitual offenders among airman’:

[RRESH

) There is a specific hard core group of airmen in the Air Force (about 1288 in sumben
from all trades) who have been contributing regularly and predominantly to the annual offence
statistics i the A Force Year after year. Further breakdown of the group based on the number of
punishiients and the corresponding number of airmen in each of these sub-grouns s as under -



Croups Based on

Pumshiments on record

NG. of Airmen

Progressive total

Ll and above 17 17

10 7

9 i1 35

3 22 57

56 P13

o] 30 153

5 145 33&

4 339 677

3 611 1288
by s proup ot arrmen has not only been repeating AWL offences, but also other offences
ANt
() This group of airmen have been a strong source of adverse influence on the general
disciphne of other airmen in rhe service
Adverse Btfects
] the main adverse etfects flowing out of the repetitive indiscipline  perpetrated by this
group ot habitual offenders were
L Serious adverse effects on the general morale and disciphne. especially on the young
dlrmen joining various Units from the raming centres
() Umt level administration s kept preoccupied with these chronic indiscipline cases
npinging on time which s otherwise required for constructive activity

v

i Very often. at some stage or the other. airmen from this group are found 1o commnnt

>erious offences not only withie but also outside the Air Force, thereby tarmishing the imave of

the service

(i fnvariably many of these airmen are not performing well in their trades also Hence their
overdiicontnibution to the service s neghgible

(e Some of the airmen of this group have been promoted and have attained the rankes, of
SNCOS (Sgts, and abovel. Such SNCOs are a very poor example to others particularty the younyer

dairmen

5. Having regard to the existence of habitual offenders among the airmen and the adverse
etfects of their repetitive mdiscipline of habitual offenders among the airmen on the general
discline and administration of the Indian Air Force. the Air Headquarters decided to lay down
the Pohcy for Discharge prescribing the guidelines to deal firmiy with such habitual offenders in

pdragraph 4 of the said policy it was prescribed .

SAarmen who meet any one of the followmng individual criteria are to be treated as

habitual otfenders and considered for discharge under Rule 15 (2)(g){i1) ot Air Force

Rutes 1969 -

{al Total number of punishment entries six and above (including Red and Black ink ent: s
(bl Four Red ink punishment entries:

(Chrow punishment entries (Red and Black ink entries included) for repeated

commission of any one specific type of offence such as disobedience, insubordination.
AWL, breaking out of camp, offences involving alcchol, mess indiscipline, use of
abusive/threatening language eic.”
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O The detalled actions and procedures which are required to be followed to miplement the
Policy tor Discharge are given in the Appendix to the policy [heremafter referred to as the
Procedure for Discharge'). By paragraph 3 of the Procedure for Discharge hanitual offendere
who may not be found suitable for retention in service are mitially placed n two catepornies, vis

{a1 habituat offenders who have already crossed the criteria as laid down vide paragraph iy,
(bl and ¢y ot the policy guideines, and (b offenders who are on the threshold Under paragraph
7 Units/Stations are required to order Boards of Officers to scrutinize the service documents
fconduct sheets) of all airmen with a view to identify and fist out the habitual otfenders and
potential habituar offenders as per the criteria faid down in paragraph 4 taj (b} any (i of the
policy guidelines. Copres of the proceedings of the Board of Officers are requireys 10 oo
forwarded to the Command Headauarters ana Air Force Records Under paragraph 9 airmien o
poth categories are to be warned in writing by the Commanding Otficer personally about the
miphcation of therr persisting in acts of indiscipline and they are to be informed that firstly they
are getting another opportunity to mend themselves and an addition of another punistinent
entry teither Red or Black) in their record will result in their discharge. Under paragranh 11
conduct sheet of the airman is required to be reviewed by the Adjutant of the unit concerned
every time an airman put on charge is found guilty and punished to ascertain whether the
offender fails in any of the categories and, it so, initiate appropnate action where necessary
Under paragraph 13 it is required that whenever an airman of the above two categories 1s
awarded another punishment, his case is to be immediately reported by the Unit (o the
Command concerned. in paragraph 14 it is provided that all cases of the two categores e
those who have alreadv crossed the criteria laid down for gualitying as habituat otfenders and
those on the threshold of doing the same, reported to Command Headquarters either by the
mitial Board ot Officers or individually, are to be monitored by the Command Headauarters and
o receipt of intimation regarding award of another punishment i such cases the Command
Heattgudrters dre 1o issue show cause notice to the individual, By paragraph 15 it is required
that all case of airmen who have been served with show cause notices are to be mdividually
torwarded with all the relevant replies/details/documents/recommendations to Directorates ot
PS dand PA at AIR Headquarter at the earliest. Paragraph 16 makes provision for scrutinizing of
the cases by the Directorate of PSand for forwarding the same to the Directorate of PA with
their recommendations Under paragraph 17, the Directorate of PA has to submit the cases to
A Ofticer in charge Personnel tor his approval and then to imtimate follow Hp action with Anr
Force Records Otficer

1%, Applicant’s Counsel while pressing the petition. has not invited attention to any procedural
nievulanty  while passimg the impugned order of the punishments On one hand he claine mentat
sickness but on the other hand  while preferring the Writ Petition the petitioner has not brought on

record any material of mentat sickness which may indicate that during the course of emploviment in the

Adrtorce he was referred to a Psychiatrist or advise for any medicine by medical authorities

14 Even the medical report dated 01.06.2007 (Annexure C in the Counter-affidavit) does not reveal
that the petitioner was mentally not sound. In such situation the defence set up by the petitioner with
retrard to mental illness does not inspire confidence. The recurrence of misconduct and punishments
dawarded from time to time (SUPRA) seems to show that the applicant is not  serious while he

discharging duty as a member of Air Force



~J

e )

in 2004 vol. IV SCC 108 Chennai Metropolitan Water Supply and Sewerage Board Vs T

[
o

Muralibabu Supreme Court had deprecated the case of persons who are habitual absentee and held
tat i case such person s suffered from habitual absenteeism no lenient view mav be taken as it shal

be wross violation of discipline. After re-appreciating the earlier decision ther Lordships heid as unde:

23 We have quoted in extensor as we are disposed to think that the Court i Kiushnak it
Parmar Case has. while dealing with the charge of failure of devotion to duty or hehavior tnbeconing
Pauvernent servant. expressed the atore stated view and further the fearned Judges have dlso
cpried that there may be compelling circumstances which are beyond the control of an employee That
dpart, the tacts in the said case were different as the appeliant on certain cccasions Was prevented to
S the attendance register and the absence was mtermittent. Quite apart from that. it has heen staled
tetenn that ot s obligatory on the part of the disciplinary authority to come to a conclusion that the
dbsence s willful On an apposite understanding of the judgement Krushnakant B Partner case we are
of e apimion that the view expressed in the said case has to be restricted 1o the facts of the sard case
regdrd ey had to the rule position, the nature of the Charge leveled against the employee and the
material that had come on record during the enquiry. It cannot be stated as an absolute proposition in
faw that whenever there s a long unauthorized absence, it is obligatory on the part of the disciplinary
Suthonty to record a find that the <aid absence is willful even if the employee tails ta show the
compelling circumstances to remain absent.

24 I this context. it is seemly to refer to certain other authorities relatine 1o unauthorizod
dbsetice and the view expressed by this Court. In State of Punjab v P.L. Singla the Court, dealing with
chaethunized absence, has state thus - (SCC p. 473, para 11;

Y11 Unauthonised absence (or overstaying leave), is an act of mdiscipline Whenever
there is an unauthorized absence by an employee, two courses are open to the employer The
Hirstis to condone the unauthorizedabsence by accepting the explanation and sanctioning leave
for the period of unauthorized absence in which event the misconduct s ood condoned The

second 1s to treat the unauthorized absence as a misconduct, hold an enauiry and impose g
punishment for the misconduct ”

25 Again, while dealing with the concept of punishment the Court ruled as foliows - Pt
Singla Case, SCCp 473-474, para 14)

“14. Where the employee who is unauthorisedly absent does not report back to duty
and offer any satisfactory explanation, or where the explanation offered by the employee is not
satistactory. the employer will take recourse to disciplinary action in regard to the unauthorizod
absence. Such disciplinary proceedings may lead to imposition of punishment ranging from
major penalty like dismissal or removal from service to a minor penalty like withholding of
merements without cumulative effect. The extent ot penalty will depend upon the nature of

service, the position held by the employee. the period of absence and the ceuse/expl
the absence.”

anation for

26. in Tushar D. Bhatt v State of Gujrat, the appellant therein had remained unauthorisedly
absent for a period of six months and further had also written threatening letters and conductod SOImMe
other acts of misconduct. Eventually, the employee was visited with order of dismissal and the Hich
Court had given the stamp of approval to the same. Commenting on the conduct of
Court stated that he was not justified in remaining unauthorise
than six months because in the intere

the appellant the
dly absent from official duty for more

st of discipline of any institution or Organization such an approach
and attitude of the employee cannot be countenanced.”

16 Members of Armed Forces command highest respect by the countrymen because ot then

commitment and dedication to the service of the Nation The Armed Forces Personnel sacrifice their

persondllives while serving the Nation, They are required to be attentive and vigilant round the clook

and if necessary their leaves are cancelled and may call on to resume duty to meet out the contingency
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ot the service The applicant’s absence without sanctioned feave Or overstaving ieave without
conmimunication to their respective officer is a serious misconduct, shows an apathy on the part of such

atmed torces personnel towards his duty in the Air Force

Pattiotisin s one ot the best virtues of men. It 15 a noble teehng of the mind 1t i said that
e and motherland are superior to heaven. Most men have got a love for their country They wish
Loake thew native land tree and safe. Some are ready to sacrifice their own interest for the good of
e tountry A selfish man cannot love his/her native country. A person whoe desert the Air Force or

cemati absent without sanctioned leave for a petty long time seems to be short of patriotism

s Theodore Roosevelt once said that a person who is patriotic shall always stand by the country

and it required he or she may sacrifice his personal gain of life. His saying about Patriotisim Is; to quote

Patriotism means to stand by the country It does not mean to stand by the president
or anv other pubhc official. save exactiy to the degree mn which he himself stands by the country
itis unpatriotic not to oppose him to the exact extent that by inetficiency or otherwise he fails in
his duty to stand by the country. In either event, it is unpatriotic not to tell the truth, whethes
davout the president or anyone eise.”

= The applicant should have a clean hand and mind set by informing the Air Force authorities with
~

fegard to unauthorized absence i case it was done under some compelling reasons. But it apneadrs that

he has not discharged his obligation. It is not broper to over stay the leave or leaving the Air Force

without sanctioned leave. No one knows when country may require the service of an armed forces

personnet te meet out the immediate requirements. to secure the country from foreipn aguression or

alike necessity or natural calamities. india has suffered since post independence since no effective steps

has been taken by educating the people from childhood to develop fervour  of patriotism o

nationalism

20 Based on the facts and circumstances of each case, the absence without leave or overstaying
fedve may cause irreparable loss and injury to the country. Accordingly no fenient view may be taken
where an armed forces personnel s g habitual offender, absenting himself without any compelling

reason and that too without informmg his immediate superior authorities or prior sanction of feave



9.

Thedapplicant seems to be in the habit of absenting him

1§

self even while participating oo ol and
L otanding regsalar duty. The absence for about 90 days in 2 phases s a highest degrec of indiscrpine

Sotdked by the Air Force authorities does not seem to be improper and unjust. The avplication 1y

crectet bemy devoid of mernit

Origimal documents submitted by the respondents be returned to them under proper recenpt

teta dlam copy of order. duly countersigned by the Tribunal Officer. be furnished 1o both sides

afterabservance of usual formalities.

LT OEN GAUTAM MOORTHY!

HUSTICE DEVI PRASAD SINGH
NMember (Adominstrative!

Member Judicial



