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O R D E R

This writ  peti t ion bearing No OJC 5620 of 1996 was init ial ly f i led before

the Hon'ble High Court of Orissa, which after the coming into force of the Armed

Per Lt. Gen. K.P.D.Samanta, Member (Administrat ive
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Forces Tribunal Act, 2007, has stood transferred to this Bench of the Tribunal for

disposal and accordingly, i t  has been re-numbered as TA 134 of 2010.

2 The peti t ioner, Shri Akhi la Bihari  Singh, was enrol led in the Army in ASC

on 21 .1 .1974 and was later transferred to the Regiment of Art i l lery on 7 10 1975.

He was discharged from service w.e.f.  28.5.1981 after rendering approximately 7

years of service. The discharge was on account of his being in low medical

category under Army Rule 13 i tem (l l l )(v).

3. The peti t ioner did not get the service pension for not having put in the

minimum pensronable service and was also denied any disabi l i ty pension as

adjudicated by the respondents. Being aggrieved with this decision, the peti t ioner

init ial ly approached the Court of Sub-Judge. Dhenkanal in 1984 through a Tit le

Suit being TS No. 41l84 That t i t le suit  was dismtssed on 23 6 92 on the ground

that the civi l  court had no jurisdict ion. Thereafter, the peti t ioner f i led a writ  peti t ion

before the Hon'ble Orissa High Court in 1993 being OJC No. 9023192, which was

disposed of on 23.9.93 with a direct ion that the peti t ioner should appeal before

the concerned authority for redressal of his grievance. Accordingly. the peti t ioner

preferred an appeal to the respondent No. 4 i .e. Chief of Army Staff with copies

being endorsed to the OlC, Records, Regiment of Art i l lery. However, his appeal

was rejected by the Govt of lndia,(MOD) vide reply dt 20 5.1 996 (annexure-s)

Being aggrieved, the peti t ioner once again approached the Hon'ble Orissa High

court through the instant writ  peti t ion, which has since been transferred to this

Tribunal for disposal, as stated earl ier.



4. The fact of the matter, as stated by the peti t ioner in his appl icat ion, is

regarding sustaining of injury while on annual leave The peti t ioner was on

annual leave from 8.1.79 to 12.3.79 for visi t ing hts home town in dist Angul,

Orissa. While on such leave, he met with a two wheeler accident on 5 3 79 while

he was travel l ing to the rai lway stat ion. He was immediately evacuated to the

Medical College Hospital at Cuttack where he was treated for fracture of his leg

from 5.3.79 to 26.3.79. Soon thereafter. he was shif ted to the Command

Hospital.  Calcutta and was treated there from 27 3 79 to 28.9 79 after which he

proceeded on sick leave, as granted by the command Hospital,  from 28 9 79 to

24.11.79. On completion of the sick leave. he was re-admitted in the Command

Hosoital.  calcutta from 24.11.79 to 10.12.79 after which he was sent back to his

unit where he joined the service w.e.f.  12.1.79 and continued to serve t i l l

d ischarge on  med ica l  g round on  28 .5 .81 .

5. The peti t ioner was placed in a permanent low medical category for

"fracture tibia fibuta" in left leg (OPTD). In 1981 prior to discharge, he was

subjected to release medical board at MH, Meerut, in which he was assessed of

having disabi l i ty of 4oo/o but opinion on attr ibutabi l i ty /aggravation due to mil i tary

service was left  vague, as revealed from the medical documents, that have been

submitted by the respondents later in the court in sealed cover'

6 ' A s s t a t e d e a r | i e r , t h e p e t i t i o n e r i n r e s p o n s e t o h i s a p p e a | w a s r e p | i e d b y

the Govt. of India, Ministry of Defence vide their letter dt.  20.5.96 (annexure-5)

that his appeal was rejected since he was on annual leave when on 5 3 79 he

met with motor cycle accident. Accordingly, as opined by the Govt (MOD)' in the
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ibid letter, his injury could not be considered as aggravated or attr ibutable to

mil i tary service in any manner. Therefore, his appeal for disabi l i ty pension could

not be g ra nted.

7. The peti t ioner through this writ  appl icat ion has contested that the

contention of the respondent authorit ies was not judicious and hence the

impugned order, as above, should be quashed and thereafter, he be sanctioned

disabi l i ty pension @ 4OYo, as awarded by the medical board. He has also prayed

for quashing of the annexure-2 dt. 25.5 83 by which he was denied disabi l i ty

cover under the Army Group Insurance Scheme on the ground that he was not

inval idated out of service in medical category but was discharged from service.

B. The respondents have contested the writ  appl icat ion by f i l ing a counter

aff idavit  in which they have more or less admitted the factual aspect of

occurrence. However, they have brought out a few addit ional points to

substantiate their decision to deny the peti t ioner's claim for disabi l i ty pension.

L The respondents at the outset have submitted in the counter aff idavit  that

the peti t ioner was not inval idated out but was discharged on medical ground

since no sheltered appointment could be made avai lable to him with the exist ing

medical category. To this extent. they have further submitted vide annexure-A to

the counter aff idavit  that the peti t ioner was not wi l l ing to continue in any

alternative employment after he was placed in permanent low medical category

o f C E E w . e . f . 2 8 . 5 . 1 9 B 0 ' s u c h u n w i | | i n g n e s s c e r t i f i c a t e d t . l S ' 1 0 . 8 0 h a s b e e n

appended in the ibid annexure duly signed by the peti t ioner. Thereafter, the

commanding off icer has also cert i f ied on the same annexure to the effect that
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the peti t ioner could not be useful ly employed in his present trade in that medical

category. Therefore, he was discharged under Army Rule 13 i tem (l l l )(v) on

28.5.81. Prior to his discharge, a release medical board was carr ied out at MH,

Meerut. The report of the two medical boards - one held in Command Hospital,

Calcutta subsequent to his injury and the release medical board held at MH,

Meerut prior to his discharge, were not submitted by the respondents along with

their counter aff idavit .  These were, however, f i led subsequently after direct ion

from this Bench on 6.6.20'1 l  and the original documents were recelved on

12.12.2011 and we have perused them in connection with the present case.

10. According to the respondents in their counter aff idavit ,  the release medical

board for the peti t ioner was held on 3.3.81 wherein his disabi l i ty was assessed

as 4ook for a duration of two years. (we confirmed this fact from the original

medicat documents). The respondents have continued to insist that his disabi l i ty

was neither attr ibutable nor aggravated due to mil i tary service, since the accident

had occurred on 5.3.79 while the peti t ioner was on annual leave. Therefore, the

peti t ioner was not enti t led to any disabi l i ty pension, as per regulat ion 173 of

Pension Regulat ions, as quoted by the respondents

11. As regards the disabi l i ty cover under Army Group Insurance Scheme' the

resoondents in their counter aff idavit  have submitted that the peti t ioner was not

enti f led to such cover because he was not invai idated out of service in medical

category but was discharged under Army Rule 13

12. We have considered the arguments put forward by both the ld. advocates

for the part ies and also have gone through the averments made in the writ



peti t ion as well  as the counter aff idavits. We have also perused al l  the annexures

as submitted by both the part ies besrdes going through the original documents

(inclusive of medical board proceedings as submitted by the respondents). Our

considered view on the entire issue hinges on adjudication of the question

whether the injury that resulted in peti t ioner being placed in low medical

category, had indeed any casual connection with his mil i tary duty or otherwise.

Towards this aspect, we would l ike to bring forward the fol lowing f indings that

have important bearing while applying our mind on the issues.

a) No injury report or court of inquiry proceeding with regard to the

accident sustained bv the oeti t ioner on 5.3.79 was held. In the

normal course, nearest mil i tary stat ion headquarter, in this case.

Station Headquarters, Bhubaneswar, should have conducted a

stat ion court of inquiry to ascertain whether the individual was

performing any activi ty relat ing to his mil i tary duty at the t ime of the

accident on 5.3.79. We f ind from the original documents that

Artillery Records vide their letter No 13857879120540/NE dt.

29 6.81 had requested the unit of the peti t ioner i  e. 226 Medium

Regiment, that a copy of the injury report and court of inquiry

proceeding were required by their off ice in order to adJudlcate upon

the disabi l i ty pension claim. This was, however, not submitted by

226 Medium Regiment despite the above direct ion from the record

off ice to be dealt with top priori ty basis. In normal course, the unit,

in absence of a stat ion court of inquiry, should have conducted a
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court of inquiry even at belated stage but no such step was taken

As regards the injury report,  which should have been imitated by

the f irst mil i tary hospital,  where the individual was admitted, which

in this case was the Command Hospital,  Calcutta. However, from

our perusal of the records, we do not f ind any such injury report on

record. Therefore, i t  is evident that the authorit ies have adjudicated

and concluded that the individual was not enti t led to any disabi l i ty

pension, without such vital documents, which is highly improper'

In the absence of such documents, we rely on the statement given

by the peti t ioner in his f irst medical board when he was discharged

from the Command Hospital,  Calcutta and also the statement given

by him while he was being subjected to release medical board at

MH, Meerut. We have perused al l  these documents, as are

avai lable in the f i le produced by the respondents We f ind that the

peti t ioner was for the f irst t ime treated at the Mil i tary Hospital,

Calcutta (Command Hospital, EC. Calcutta) for "fracture tibra

f ibuta". f  he individual has clearly stated that there was no court of

inquiry held but he did say that there was an injury report which

was init iated by the Command Hospital (EC), Calcutta However,

the respondents have not been able to produce any injury report

with regard to this case nor have they appended the same along

with the original documents including the release medical board
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c) The release medical board should have clearly given their opinion

with regard to the attr ibutabi l i ty or aggravation of the injury in the

absence of a court of inquiry/ injury report on the subject. Strangely,

we f ind that in the release medical board proceedings dt. 31.3.81

(as produced along with the original documents by the

respondents) i t  is mentioned that "attr ibuta bi l i ty to be decided by

the CDA(P) in the absence of injury report." In the column for

recommendation with regard to attr ibuta bi l i ty/ag g ravation, the board

just rel ied on the individual 's statement. However, in para 21 of Part

lV of the release medical board proceeding on form AFMS 16 dt.

3'1 .3.81, the board has clearly mentioned that the peti t ioner is

recommended "for disabi l i tv pension". Besides the above

endorsement, the peti t ioner in the aforesaid medical board has

been awarded 40% disabi l i ty val id for two years

13. In consideration to the averments made by the respondents and also the

applicant through their respective aff idavits and having perused the medical

board proceedtngs, as submitted in original by the respondents, we are of the

opinion that there existed doubt in the mind of the medical board as regards the

circumstances which would make the injury attr ibutable or aggravated due to

mil i tary service. Under such circumstances, in the absence of the injury

reporvcourt of inquiry proceeding, we are incl ined to give benefi t  of doubt by

analyzing the circumstances with regard to "casual connection of the injury with

the duty" l t  is quite l ikely that the peti t ioner could have gone to the rai lway stat ion



on 5.3.79 (date of accident) to make query regarding his return reservation,

which was required as he was to rejoin his duty on 12.3.79 on expiry of the leave

short ly. Therefore, though he was on annual leave, any movement of the

individual that would have any casual connection with the task relat ing to his

ensuing duty, cannot be considered as off duty. In any case, annual leave that he

was avai l ing, was a sanctioned leave and he was being paid his complete salary

during such leave and the accident took place in his declared leave stat ion,

perhaps, while going to the rai lway stat ion for making query relat ing to his return

movement in order to join duty. Under such circumstances, i f  at al l  the court of

inquiry was held, such an inquir ing board would have definitely viewed these

circumstances before opining with regard to attr ibutabi l i ty/agg ravatio n on account

of duty.

14. ln view of the discussion made above, we are of the opinion that the injury

sustained by the peti t ioner, which ult imately resulted in him being placed in low

medical category, and eventual ly caused him being discharged under Army Rule

13, was on account of circumstances that had some casual connection with

mil i tary duty. In that event, the accident, as a result of whtch the individual

sustained injury in circumstances that were attr ibutable to his mil i tary duty, the

Army Group lnsurance Scheme authorit ies should reconsider his case

appropriately

15. Ld. advocate for the peti t ioner has rel ied on certain decisions of the

Hon'ble Apex Court in support of his case viz Lance Dafadar Joginder Singh -

vs- UOI & Ors, 1995(Supp 3) SCC 232, Madan Singh Shekhawat -vs- UOl,
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AIR 1999 SC 3378 We have gone through these judgements of the Hon'ble

Apex Court bul in our opinion, these are not appltcable as in the f irst ci ted case,

the appellant-sold ier suffered injury when he was on casual leave which is

treated as'on duty'  whi le in the latter case, the appellant was travel l ing in train to

proceed to his home stat ion on casual leave at publ ic expenses when the

accident occurred. But in the instant case, the peti t ioner was on annual leave and

the accident occurred in his home town during the leave period. The facts are,

therefore, d ist ing uishable. Be that as i t  may, we have come to our f inding

independently on the basis of records, as dtscussed above.

16. In the result,  we al low this appl icat ion on contest but without cost. The

Transferred Application is disposed of by issuing the fol lowing direct ions :-

The impugned orders at annxure-2 and 5, referred to above,

be hereby quashed. The peti t ioneis injury be considered as

"attr ibutable to mil l tary service".

i i )  The peti t ioner should be awarded disabi l i ty pension at the

rcte of 4ooh for a period of two years with effect from

2 8 . 5 . 1 9 8 1  .

The peti t ioner shal l  be immediately cal led for review medical

board to re-ascertain his percentage of disabi l i ty at the

nearest mil i tary hospital,  which in this case, would be

Command Hospital,  Calcutta. Continuance of his disabi l i ty

pension further wil l  be subject to and regulated by as per

rules depending on the percentage of disabi l i ty to be

i i i )
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assessed by the review medical board. However, the period

intervening the period from the date of expiry of ini t ial  two

years t i l l  the decision of the review medical board is taken,

the peti t ioner shal l  continue to receive 40% disabi l i ty

pension.

The percentage of disabi l i ty pension shal l  be rounded off to

50% in terms of extant rules.

Compliance of the above direct ions shal l  be made by the

respondents within four months from the date of receipt of a

copy of this order.

The original records be returned to the respondents after re-

seal ing i t  by the Registry. However, ld. adv. for the

respondents is required to supply attested copies of the

documents referred to in this Order for our record.

copy of this order be handed over to the ld. advocates for both

l

/  I r e T t a t r  q  k n l  l p T A \

MEMBER (JUDICIAL)


